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TITLE 54. PROFESSIONS, VOCATIONS, AND BUSINESSES
CHAPTER 45. PUBLIC WORKS CONTRACTORS

8 54-1901. Legislative intent -- Definitions

(1) The legislature finds that it is in the best interests of the people of the state of Idaho to
establish a process for licensure of public works contractors to be administered through the pub-
lic works contractors license board. To assure that experienced and qualified contractors provide
services to public entities in ldaho, the board is charged with licensing as provided in this chap-
ter. Effective licensing procedures should assure that contractors of integrity provide work for
which they have specific experience and expertise and that public facilities are constructed and
rebuilt by efficient and cost-effective means. Licensing should also protect the public health and
safety through judicious exercise of investigative, disciplinary and enforcement activities.

(2) For the interpretation of this chapter, unless the context indicates a different meaning:

(@) "Person" includes any individual, firm, copartnership, corporation, limited liability
company, limited liability partnership, association or other organization, or any combination
thereof acting as a unit.

(b) "Public works contractor,” which term is synonymous with the term "builder," "sub-
contractor” and "specialty contractor,” and in this chapter referred to as "contractor” or "licen-
see," includes any person who, in any capacity, undertakes, or offers to undertake, or purports to
have the capacity to undertake any construction, repair or reconstruction of any public work, or
submits a proposal to, or enters into a contract with, the state of Idaho, or any county, city,
school district, sewer district, fire district, or any other taxing subdivision or district of any public
or quasi-public corporation of the state, or with any agency, or with any other public board,
body, commission, department or agency, or officer or representative thereof, authorized to let or
award contracts for the construction, repair or reconstruction of any public work.

(c) "Public works construction” includes any or all of the following branches:

(i) Heavy construction, which is defined as constructing substantially in its entirety any
fixed works and structures (not including "building construction™), without limitation, for any or
all of the following divisions of subjects: irrigation, drainage, sanitation, sewage, water power,
water supply, reservoirs, flood control, reclamation, inland waterways, railroads, grade separa-
tions, track elevation, elevated highways, hydroelectric developments, aqueducts, transmission
lines, duct lines, pipelines, locks, dams, dikes, levees, revetments, channels, channel cutoffs, in-
takes, drainage, excavation and disposal of earth and rocks, foundations, piers, abutments, retain-
ing walls, viaducts, shafts, tunnels, airports, air bases and airways, and other facilities incidental
to the same;

(if) Highway construction, which is defined as all work included in highway construction
contracts, including, without limitation, highways, roads, streets, bridges, tunnels, sewer and
street grading, street paving, curb setting, surfacing and other facilities incidental to any of the
same;



(iii) Building construction, which is defined as all work in connection with any structure
now built, being built, or hereafter built, for the support, shelter and enclosure of persons, chat-
tels, personal and movable property of any kind, requiring in its construction the use of more
than two (2) unrelated building trades or crafts.

(iv) Specialty construction, which is defined as any work in connection with any public
works construction, requiring special skill and the use of specially skilled trades or crafts.

(d) "Board" means the board created by this chapter under the name of "public works
contractors license board."

(e) "Administrator" means the administrator of the division of building safety.
(F) ™Year" means the fiscal year ending June 30, each year.

(9) "Federal aid funds" means a direct grant in aid, matching funds, or loan from an
agency of the federal government and designated for a specific public works project. Revenue
sharing funds, federal impact funds, timber stumpage fees, and similar indirect allowances and
subsidies not designated for a specific public works project shall not be regarded as "federal aid
funds™ within the meaning of this section.

(h) "Government obligation™ means a public debt obligation of the United States gov-
ernment or the state of Idaho and an obligation whose principal and interest is unconditionally
guaranteed by the United States government or the state of Idaho.

(1) "Public entity" means the state of Idaho, or any county, city, school district, sewer dis-
trict, fire district, or any other taxing subdivision or district of any public or quasi-public corpo-
ration of the state, or any agency thereof, or with any other public board, body, commission, de-
partment or agency, or officer or representative thereof.

() "Bid" or "bidder" means any proposal submitted by a public works contractor to a
public entity in competitive bidding for the construction, alteration, repair or improvement of any
public works construction.

HISTORY: 1941, ch. 115, 8 1, p. 212; am. 1955, ch. 223, § 1, p. 480; am. 1982, ch. 140,
8 1, p. 395; am. 1982, ch. 147, § 1, p. 409; am. 1986, ch. 67, 8 1, p. 189; am. 1991, ch.
282, 8 1, p. 726; am. 1999, ch. 201, § 1, p. 529; am. 2001, ch. 300, 8 1, p. 1085; am.
2005, ch. 213, § 24, p. 637.

NOTES:
CROSS REFERENCES. Penalty for violations of act, 8 54-1920.

COMPILER'S NOTES. The words in parentheses so appeared in the law as enacted.
EFFECTIVE DATES. Section 2 of S.L. 1982, ch. 140 declared an emergency. Approved
March 22, 1982.

Section 4 of S.L. 1982, ch. 147 declared an emergency. Approved March 23, 1982.
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ANALYSIS

In General.
Necessity of License.

IN GENERAL.

This chapter requires a subcontractor not only to be licensed for a general classification
of work, but also to hold a specific license from the state based upon type, scope and re
sponsibility of operation. Neilson & Co. v. Cassia & Twin Falls County Joint Class A
Sch. Dist. 151, 96 Idaho 763, 536 P.2d 1113 (1975).

NECESSITY OF LICENSE.

A construction company was not eligible to bid on or receive a county's sanitary landfill
contract where the company did not have a public works contractors license. McKay
Constr. Co. v. Ada County Bd. of County Comm'rs, 99 Idaho 235, 580 P.2d 412 (1978).

COLLATERAL REFERENCES. 13 Am. Jur. 2d, Building and Construction Contracts,
88 130-139.

Who is a "contractor™ within statutes requiring the licensing of, or imposing a license tax
upon, a "contractor” without specifying the kinds of contractors involved. 19 A.L.R.3d
1407.

Failure to procure business or occupational license as affecting enforceability of con
tract or right of recovery for work done. 44 A.L.R.4th 271.

8 54-1902. Unlawful to engage in public works contracting without license -- Investigations

(1) 1t shall be unlawful for any person to engage in the business or act in the capacity of a
public works contractor within this state without first obtaining and having a license issued pursuant
to the provisions of this chapter by the administrator of the division of building safety, unless such
person is particularly exempted as provided in this chapter.

(2) It shall be unlawful for any public works contractor to subcontract in excess of eighty
percent (80%) of the work under any contract to be performed by him as such public works contrac-
tor according to the contract prices therein set forth, unless otherwise provided in the specifications
of such contracts.

(3) Except as provided in subsection (4) of this section, it shall be unlawful for any public
works contractor to:

(a) Accept a bid from any person who at that time does not possess the appropriate license
for the project involved; or

(b) Accept bids to sublet any part of any contract for specialty construction from a specialty
contractor who at that time does not possess the appropriate license in accordance with this chapter.

(4) No contractor shall be required to have a license under this chapter in order to submit a
bid or proposal for contracts for public works financed in whole or in part by federal aid funds, pro-
vided that, at or prior to the award and execution of any such contract by the state of Idaho or any



other contracting authority mentioned in this chapter, the successful bidder has secured a license as
provided in this chapter.

(5) The administrator may, upon his own motion or at the direction of the board, and shall,
upon the verified written complaint of any person, investigate allegations of unlicensed practice of
public works contracting.

HISTORY: 1941, ch. 115, 8§ 2, p. 212; am. 1955, ch. 223, § 2, p. 480; am. 1982, ch. 147, §
2, p. 409; am. 1999, ch. 201, § 2, p. 529; am. 2001, ch. 300, § 2, p. 1085; am. 2002, ch. 127,
81, p. 355.

NOTES:
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ANALYSIS

Application.

Enforcement by Third Party.

APPLICATION.

A construction company was not eligible to bid on or receive a county's sanitary landfill
contract where the company did not have a public works contractors license. McKay Constr.
Co. v. Ada County Bd. of County Comm'rs, 99 Idaho 235, 580 P.2d 412 (1978).

ENFORCEMENT BY THIRD PARTY.

Even if a county's contract with a construction company is not absolutely void as between
the parties to it, the lowest responsible bidder may nevertheless be entitled to injunctive re-
lief against the company's continued performance without a public works contractors li-
cense, and the lowest responsible bidder should be awarded reasonable attorney fees for
the original proceedings in the trial court and on appeal. McKay Constr. Co. v. Ada County
Bd. of County Comm'rs, 99 Idaho 235, 580 P.2d 412 (1978).

CITED IN: Neilson & Co. v. Cassia & Twin Falls County Joint Class A Sch. Dist. 151, 96
Idaho 763, 536 P.2d 1113 (1975).

COLLATERAL REFERENCES. Failure of building and construction artisan or contractor
to procure business or occupational license as affecting enforceability of contract or right of
recovery for work done -- modern cases. 44 A.L.R.4th 271.

§ 54-1903. Exemptions

This chapter shall not apply to:



(a) An authorized representative of the United States government, the state of Idaho, or any
incorporated town, city, county, irrigation district, reclamation district or other municipal or politi-
cal corporation or subdivision of this state.

(b) Officers of a court when they are acting within the scope of their office.

(c) Public utilities operating under the jurisdiction of the public utilities commission of the
state of Idaho on construction, maintenance and development work incidental to their own business.

(d) The sale or installation of any finished products, materials or articles of merchandise,
which are not actually fabricated into and do not become a permanent fixed part of the structure.

(e) Any construction, alteration, improvement or repair of personal property.

(F) Any construction, alteration, improvement or repair carried on within the limits and
boundaries of any site or reservation, the title of which rests in the federal government.

(9) Any construction or operation incidental to the construction and repair of irrigation and
drainage ditches of regularly constituted irrigation districts, drainage districts or reclamation dis-
tricts, except when performed by a person required to be licensed under this chapter.

(h) Duly licensed architects, licensed engineers, and land surveyors when acting solely in
their professional capacity.

(1) Any construction, alteration, improvement or repair involving any single project involv-
ing any number of trades or crafts with an estimated cost of less than ten thousand dollars ($
10,000), or a project estimated to cost less than fifty thousand dollars ($ 50,000) for which no re-
sponsive statement of interest was received from a licensed public works contractor when state-
ments of interest were solicited as provided in section 67-2805, Idaho Code.

(1) Any construction, operation, alteration or maintenance of a solid waste disposal site in-
cluding those operated by, for, or at the direction of a city or a county.

(K) Any construction, operation or repair carried on in response to an emergency that has
been officially declared by the governor pursuant to the provisions of chapter 10, title 46, Idaho
Code, or an emergency that has been declared by a governing body (city or county) in anticipation
of a governor's declaration, for a period of time not to exceed seven (7) calendar days.

HISTORY: 1941, ch. 115, 8 3, p. 212; am. 1961, ch. 216, § 1, p. 345; am. 1979, ch. 109, § 4,
p. 345; am. 1980, ch. 116, § 1, p. 254; am. 1987, ch. 71, 8 1, p. 140; am. 1997, ch. 170, 8 1,
p. 484; am. 1999, ch. 201, § 3, p. 529; am. 2000, ch. 376, 8§ 1, p. 1236; am. 2005, ch. 213, §
25, p. 637.

NOTES:

EFFECTIVE DATES. Section 5 of S.L. 1979, ch. 109 declared an emergency. Approved
March 22, 1979.

Section 2 of S.L. 1987, ch. 71 declared an emergency. Approved March 24, 1987.

Section 2 of S.L. 1997, ch 170 declared an emergency. Approved March 19, 1997.
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8 54-1904. Classes of licenses -- Rights granted under licenses -- Fees

(1) There shall be seven (7) classes of licenses issued under the provisions of this chapter
which are hereby designated as Classes Unlimited, AAA, AA, A, B, C and D, the maximum fee for
which shall be as hereinafter specified. Each applicant for a license shall specify the class of license
applied for in his application.

(2) For the purpose of licensing public works contractors under this chapter the board may
adopt rules necessary to determine the classification according to their responsibility, and the type
and scope of the operations of a licensed contractor to those in which he is classified and qualified
to engage as in this chapter provided.

(3) The license classes shall be as follows:

(a) Class "Unlimited" license. Any contractor whose qualifications, ability and responsibility
to execute contracts for public works involving an estimated cost of more than five million dollars
($ 5,000,000) may, upon application and payment of a license fee not to exceed six hundred dollars
($ 600), be granted a Class "Unlimited" license and be so classified by the board in accordance with
the provisions of this chapter. The holder of a Class "Unlimited"” license shall be entitled to engage
in the public works contracting business in this state as provided in said license. The renewal fee for
a Class "Unlimited" license shall not exceed six hundred dollars ($ 600). An applicant requesting a
Class "Unlimited" license in heavy, highway, specialty or building construction shall have a mini-
mum net worth of one million dollars ($ 1,000,000) with six hundred thousand dollars ($ 600,000)
in working capital.

(b) Class "AAA™" license. Any contractor whose qualifications, ability and responsibility to
execute contracts for public works involving an estimated cost of not more than five million dollars
(% 5,000,000) may, upon his application and the payment of a license fee not to exceed five hundred
dollars ($ 500), be granted a Class "AAA" license and be so classified by the board in accordance
with the provisions of this chapter. The holder of a Class "AAA" license shall be entitled to engage
in the public works contracting business in the state as provided in said license. The renewal fee for
a Class "AAA" license shall not exceed five hundred dollars ($ 500).

(c) Class "AA" license. Any contractor whose qualifications, ability and responsibility to
execute contracts for public works involving an estimated cost of not more than three million dol-
lars ($ 3,000,000) may, upon his application and the payment of a license fee not to exceed four
hundred dollars ($ 400), be granted a Class "AA" license and be so classified by the board in accor-
dance with the provisions of this chapter. The holder of a Class "AA" license shall be entitled to en-
gage in the public works contracting business in the state as provided in said license. The renewal
fee for a Class "AA" license shall not exceed four hundred dollars ($ 400).

(d) Class "A" license. Any contractor whose qualifications, ability and responsibility to exe-
cute contracts for public works involving an estimated cost of not more than one million two hun-
dred fifty thousand dollars ($ 1,250,000) may, upon his application and the payment of a license fee
not to exceed three hundred dollars ($ 300), be granted a Class "A" license and be so classified by



the board in accordance with the provisions of this chapter. The holder of a Class "A" license shall
be entitled to engage in the public works contracting business in the state as provided in said li-
cense. The renewal fee for a Class "A" license shall not exceed three hundred dollars ($ 300).

(e) Class "B" license. Any contractor whose qualifications, ability and responsibility to exe-
cute contracts for public works involving an estimated cost of not more than six hundred thousand
dollars ($ 600,000), may, upon his application and the payment of a license fee not to exceed one
hundred fifty dollars ($ 150) be granted a Class "B" license and be so classified by the board in ac-
cordance with the provisions of this chapter. The holder of a Class "B" license shall be entitled to
engage in the public works contracting business in the state as provided in said license. The renewal
fee for a Class "B" license shall not exceed one hundred fifty dollars ($ 150).

(F) Class "C" license. Any contractor whose qualifications, ability and responsibility to exe-
cute contracts for public works involving an estimated cost of not more than two hundred thousand
dollars ($ 200,000), may, upon his application and the payment of a license fee not to exceed one
hundred dollars ($ 100), be granted a Class "C" license and be so classified by the board in accor-
dance with the provisions of this chapter. The holder of a Class "C" license shall be entitled to en-
gage in the public works contracting business in the state as provided in said license. The renewal
fee for a Class "C" license shall not exceed one hundred dollars ($ 100).

(9) Class "D license. Any contractor whose qualifications, ability and responsibility to exe-
cute contracts for public works involving an estimated cost of not more than fifty thousand dollars
($ 50,000), may, upon his application and the payment of a license fee not to exceed fifty dollars ($
50.00), be granted a Class "D" license and be so classified by the board in accordance with the pro-
visions of this chapter. The holder of a Class "D" license shall be entitled to engage in the public
works contracting business in the state as provided in said license. The renewal fee for a Class "D"
license shall not exceed fifty dollars ($ 50.00).

(4) The board shall be vested with the power to fix annually the amount of the original and
renewal license fees for each class of license for the ensuing license year. The amount of the license
fee so fixed shall not exceed the maximum fee set forth in this section.

(5) Each license issued by the administrator shall clearly indicate the type and scope of work
for which the licensee is qualified and licensed. The holder of the license shall be permitted to sub-
mit proposals for and perform only those types of work specified in each license. The administrator
may extend the permissible type or scope of work to be done under any license when it is deter-
mined by the administrator that the applicant meets all of the requirements of this chapter to qualify
him to do such other work.

(6) The total of any single bid on a given public works project, or the aggregate total of any
split bids, or the aggregate of any base bid and any alternate bid items, or the aggregate total of any
separate bid by a licensee of any class, except Class "Unlimited," shall not exceed the estimated cost
or bid limit of the class of license held by the licensee. The aggregate total of bids shall include all
bids of subcontractors. Subcontractor bids shall not be considered a separate bid for the purposes of
computing the bid on a given public works project.

HISTORY: 1941, ch. 115, § 4, p. 212; am. 1955, ch. 223, 8§ 3, p. 480; am. 1965, ch. 227, § 1,
p. 535; am. 1969, ch. 18, 8 1, p. 30; am. 1973, ch. 92, 8 1, p. 159; am. 1985, ch. 137, 8 1, p.
373; am. 1991, ch. 14, 8 1, p. 30; am. 1996, ch. 332, § 1, p. 1126; am. 1999, ch. 201, § 4, p.



529; am. 2001, ch. 300, § 3, p. 1085; am. 2006, ch. 80, 8 1, p. 242; am. 2008, ch. 254, § 1,
p. 744,

NOTES:

AMENDMENTS. The 2006 amendment, by ch. 80, changed the license fees throughout the
section. The 2008 amendment, by ch. 254, added the subsection designations; in subsection
(1), substituted "seven (7) classes™ for "six (6) classes,” and inserted "Unlimited"; in
subsection (3), added the introductory language and paragraph (3)(a); in paragraph (3)(b),
substituted "cost of not more than five million dollars ($5,000,000)" for “cost of more than
three million dollars ($3,000,000)"; in paragraph (3)(d), substituted "one million two
hundred fifty thousand dollars ($1,250,000)" for "one million dollars ($1,000,000)"; in
subsection (1)(e), substituted "six hundred thousand dollars ($600,000)" for "five hundred
thousand dollars ($500,000)"; in paragraph (1)(f), substituted "two hundred thousand dol-
lars ($200,000)" for "one hundred thousand dollars ($100,000)"; and added subsection (6).

EFFECTIVE DATES. Section 2 of S.L. 1973, ch. 92 declared an emergency and provided
the act should take effect on and after April 1, 1973.

Section 2 of S.L. 1985, ch. 137 provided that the act should be in full force and effect on and
after January 1, 1986.
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UNQUALIFIED SUBCONTRACTOR.

A contractor bidding on a new school building violated this section by listing a "AA"
licensed subcontractor for plumbing and mechanical work when the cost involved required
a "AAA" subcontractor for such work. Neilson & Co. v. Cassia & Twin Falls County Joint
Class A Sch. Dist. 151, 96 Idaho 763, 536 P.2d 1113 (1975).

8 54-1904A. Filing of notices and income tax returns -- Payment of income taxes by contrac-
tors

Within thirty (30) days after any public works contractor who is required to be licensed pursuant to
this chapter has been awarded a contract for construction to be performed within the state of Idaho
involving the expenditure of any public moneys, the contract awarding agency shall notify the state
tax commission that the contract has been awarded and shall provide to the state tax commission the
name and address of the prime contractor. Upon written request of the state tax commission, the
prime contractor, within thirty (30) days, shall file with the state tax commission a signed statement
showing the date on which such contract was made or awarded, the names and addresses of the
home offices of the contracting parties, including all subcontractors, the state of incorporation if the
party is a corporation, the project number and a general description of the type and location of the
work to be performed, the amount of the prime contract and all subcontracts, and all other relevant
information which may be required on forms which may be prescribed by the state tax commission.
The state tax commission shall forward to the administrator such information from the form as the
administrator and the state tax commission agree is necessary for the administrator to fulfill the re-



quirements of section 54-1913, Idaho Code. Every contractor or subcontractor whose name appears
on any such notice shall be required to file income tax returns with the state tax commission and to
pay all income taxes which may be due thereon pursuant to law for all years in which any public
moneys were received by him in connection with any construction work which was performed
within the state of ldaho.

HISTORY: I.C., 8 54-1904A, as added by 1963, ch. 292, § 1, p. 772; am. 1993, ch. 237, § 1,
p. 819; am. 2005, ch. 213, § 26, p. 637; am. 2005, ch. 295, § 1, p. 935.

NOTES:
COMPILER'S NOTES. Section 1 of S.L. 2005, ch. 295 amended this section as it read
following its amendment by S.L. 2005, ch. 213 (House Bill 263), § 26.

EFFECTIVE DATES. Section 2 of S.L. 1963, ch. 292 declared an emergency. Approved
March 27, 1963.
Section 7 of S.L. 1993, ch. 237 provided that the act shall be in full force and effect on
January 1, 1994.
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8§ 54-1904B. Relief from bids

(a) If an awarding authority for the public entity determines that a bidder is entitled to relief
from a bid because of a mistake, the authority shall prepare a report in writing to document the facts
establishing the existence of each element required in section 54-1904C, Idaho Code. The report
shall be available for inspection as a public record and shall be filed with the public entity soliciting
bids.

(b) A bidder claiming a mistake satisfying all the conditions of section 54-1904C, Idaho
Code, shall be entitled to relief from the bid and have any bid security returned by the public entity.
Bidders not satisfying the conditions found in section 54-1904C, Idaho Code, shall forfeit any bid
security. Bidders failing to execute a contract and not satisfying the conditions of a mistake shall
also forfeit any bid security.

HISTORY: I.C., § 54-1904B, as added by 1991, ch. 282, 8§ 2, p. 726; am. 1999, ch. 201, § 5,
p. 520.

NOTES:
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EXHAUSTION OF REMEDIES.



Administrative remedies had not been exhausted where the state transportation department
had not issued a final order regarding whether a bidder and its surety were entitled to the
return of their bid bond after the bidder had discovered a mistake in its bid where the two
documents in the record that could arguably have constituted a final order were the August
14, 2000 letter written by the department's counsel and the September 14, 2000 letter
entitled "Final Report™ written by a roadway design engineer. Because neither of those
persons was an "agency head" they could only issue either a recommended order or a
preliminary order, neither letter was a recommended order that became final upon review
by the agency head. Westway Constr., Inc. v. Idaho Transp. Dep't, 139 Idaho 107, 73 P.3d
721 (2003).

8§ 54-1904C. Grounds for relief

The bidder shall establish to the satisfaction of the public entity that:
(@) A clerical or mathematical mistake was made;

(b) The bidder gave the public entity written notice within five (5) calendar days after the
opening of the bids of the mistake, specifying in the notice in detail how the mistake occurred; and

(c) The mistake was material.
HISTORY: I.C., § 54-1904C, as added by 1991, ch. 282, § 2, p. 726.
NOTES:
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=text

ANALYSIS

Contested Case.
Exhaustion of Remedies.
Mistake.

CONTESTED CASE.

To be a contested case the decision by an agency as to whether a bidder is entitled to the re
turn of its bid security must determine the legal rights, duties, privileges, immunities or
other legal interests of specific persons, pursuant to § 67-5240, and whether or not that
decision determines legal rights, duties, privileges, immunities or other legal interests
requires a two-step analysis. First, has the legislature granted the agency the authority to
determine the particular issue? If an agency does not have the authority to resolve a
particular issue, then the agency cannot determine a party's legal rights, duties, privileges,
immunities, or other legal interests regarding that issue. Second, does the agency decision
on the issue determine the legal rights, duties, privileges, immunities, or other legal interests
of one or more persons? Not all decisions of particular applicability by an agency determine



a person's legal rights, duties, privileges, immunities, or other legal interests. Westway
Constr., Inc. v. Idaho Transp. Dep't, 139 Idaho 107, 73 P.3d 721 (2003).

EXHAUSTION OF REMEDIES.

Administrative remedies had not been exhausted where the state transportation department
had not issued a final order regarding whether a bidder and its surety were entitled to the
return if their bid bond after the bidder had discovered a mistake in its bid where the two
documents in the record that could arguably have constituted a final order were the August
14, 2000 letter written by the department's counsel and the September 14, 2000 letter
entitled "Final Report™ written by a roadway design engineer. Because neither of those
persons was the "agency head" they could only issue either a recommended order or a
preliminary order, neither letter was a recommended order that became final upon review
by the agency head. Westway Constr., Inc. v. Idaho Transp. Dep't, 139 Idaho 107, 73 P.3d
721 (2003).

MISTAKE.

Bidder who claims a mistake, but fails to satisfy the conditions found in § 54-1904C, forfeits
any bid security. Westway Constr., Inc. v. Idaho Transp. Dep't, 139 Idaho 107, 73 P.3d 721
(2003).

8 54-1904D. Prohibition against further bidding

A bidder who claims a mistake or who forfeits their bid security shall be prohibited from participat-
ing in any rebidding of that project on which the mistake was claimed or security forfeited.

HISTORY: I.C., § 54-1904D, as added by 1991, ch. 282, § 2, p. 726; am. 1999, ch. 201, § 6,
p. 529.

NOTES:
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MISTAKE.
Bidder who claims a mistake, but fails to satisfy the conditions found in § 54-1904C, forfeits

any bid security. Westway Constr., Inc. v. Idaho Transp. Dep't, 139 Idaho 107, 73 P.3d 721
(2003).

8§ 54-1904E. Award of contract to second or next lowest bidder

If the public entity deems it is in its best interest, it may, on refusal or failure of the successful bid-
der to execute the contract, award it to the second lowest responsible bidder.



If the second lowest responsible bidder fails or refuses to execute the contract, the public entity may
likewise award it to the next lowest responsible bidders.

On the failure or refusal of the second or next lowest responsible bidders to execute a contract, their
bidder's security shall be likewise forfeited. A public entity may determine it is in its best interests
to cancel and rebid the public works project and retain any forfeited bid security.

HISTORY: I.C., § 54-1904E, as added by 1991, ch. 282, § 2, p. 726; am. 1999, ch. 201, § 7,
p. 529.

NOTES:
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§ 54-1905. Public works contractors license board created -- Qualifications of appointees --
Term -- Removals

There is hereby created and made part of the division of building safety in the department of self-
governing agencies a public works contractors license board. It shall be the responsibility and duty
of the administrator of the division of building safety to administer and enforce the provisions of
this chapter, and to serve as secretary to the board. The board shall be composed of seven (7) mem-
bers, who shall be appointed by the governor. One (1) member of the board shall be a person whose
primary business is that of a "heavy construction™ contractor, one (1) member shall be a person
whose primary business is that of a "highway construction™ contractor, one (1) member shall be a
person whose primary business is that of a "building construction™ contractor, one (1) member shall
be a person whose primary business is that of a "specialty construction™ contractor, as such con-
struction terms are defined in this chapter, one (1) member shall be a subcontractor with a license
no higher than a class "A", one (1) member shall be a "construction manager," and one (1) member
shall be a registered professional engineer. All contractor members of the board shall be contractors
holding a current unrevoked license at the time of their appointment, actively engaged in the con-
tracting business and have been so engaged for a period of not less than five (5) years preceding the
date of their appointment, and who shall so continue in the contracting business during their term of
office. Each member of the board next preceding his appointment shall have been a citizen and resi-
dent of the state of Idaho for at least five (5) years. The governor shall appoint a member to said
board for a term of three (3) years, and no member shall be appointed to more than two (2) consecu-
tive terms. Each member shall hold office after the expiration of their own term until their successor
has been duly appointed and qualified. Vacancies on the board for any cause shall be filled by ap-
pointment by the governor for the balance of the unexpired term. The governor may remove any
member of the board for misconduct, incompetence or neglect of duty. Each member of the board
shall receive a certificate of appointment from the governor, and before entering upon the discharge
of their duties, shall file with the secretary of state the constitutional oath of office.



HISTORY: 1941, ch. 115, § 5, p. 212; am. 1955, ch. 223, § 4, p. 480; am. 1974, ch. 13, 8
148, p. 138; am. 1998, ch. 410, § 2, p. 1267; am. 1999, ch. 201, § 8, p. 529; am. 2000, ch.
438, 8 1, p. 1396; am. 2001, ch. 300, 8§ 4, p. 1085; am. 2001, ch. 301, § 1, p. 1098.

NOTES:
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§ 54-1906. Principal place of business. [Repealed.]

NOTES:

COMPILER'S NOTES. This section, which comprised 1941, ch. 115, § 6, p. 212; am. 1999,
ch. 201, 8 9, p. 529, as amended by 2001, ch. 183, § 22, was repealed by S.L. 2001, ch. 300,
§ 5.
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[Repealed]

8 54-1907. Duties and powers of the board -- Seal

The board is authorized and directed to prescribe and amend rules consistent with this chapter for
the administration of this chapter and to effectuate the purpose thereof, and for the investigation,
classification, examination and licensing of public works contractors. The board shall adopt a seal,
having upon it the words "Public Works Contractors License Board -- State of Idaho." The care and
custody of the seal shall be with the administrator. Any member of the board may administer oaths
and may take testimony concerning all matters within the jurisdiction of the board.

HISTORY: 1941, ch. 115, § 7, p. 212; am. 1999, ch. 201, § 10, p. 529; am. 2001, ch. 300, §
6, p. 1085.

NOTES:
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§ 54-1908. Meetings -- Quorum

The board shall hold not less than four (4) regular meetings each year, on a day not later than the
fifteenth day of the month in each of the months of January, April, July and October, for the pur-



pose of transacting such business as may properly come before it. At the April meeting of each year
the board shall elect officers. Special or regular monthly meetings of the board may be held at such
times as the board may provide in the rules. Four (4) members of the board shall constitute a quo-
rum. Two (2) members of the board may call a special meeting at any time. Due notice of each
meeting of the board and the time and place thereof shall be given each member in the manner pre-
scribed in the rules. Each member of the board shall be compensated as provided by section 59-
509(h), Idaho Code, and paid from the public works contractors license board account.

HISTORY: 1941, ch. 115, 8§ 8, p. 212; am. 1955, ch. 223, 8 5, p. 480; am. 1969, ch. 18, § 2,
p. 30; am. 1980, ch. 247, § 66, p. 582; am. 1987, ch. 55, § 1, p. 91; am. 1998, ch. 410, § 3,
p. 1267; am. 1999, ch. 201, § 11, p. 529.

NOTES:
CROSS REFERENCES. Public works contractors license fund, § 54-1921.
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§ 54-1909. Reports. [Repealed.]

NOTES:
COMPILER'S NOTES. This section, which comprised 1941, ch. 115, § 9, p. 212, was
repealed by S.L. 1993, ch. 237, § 2, effective January 1, 1994.
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[Repealed]

§ 54-1910. Examinations, qualifications and applications

Under such rules as the board may adopt, the administrator shall have the power and authority to
investigate, classify, and to qualify applicants for licenses under this chapter, by written or oral ex-
aminations, or both.

The qualifications to be required of an applicant by the board are as follows

(@) Such degree of experience, and such general knowledge of the building, safety, health
and lien laws of the state, and of the rudimentary administrative principles of the contracting busi-
ness, as may be deemed necessary by the board for the safety and protection of the public. The ap-
plicant if an individual may qualify as to the aforementioned experience and knowledge by personal
appearance or by the appearance of his responsible managing employee, and if a copartnership or
corporation, limited liability company, limited liability partnership and any other combination or
organization, by the appearance of the responsible managing officer or member of the personnel of



such applicant. If the person qualifying by examination as to experience and knowledge shall, for
any reason whatsoever, cease to be connected with the licensee to whom the license is issued, such
licensee shall so notify the administrator in writing within ten (10) days from such cessation. If such
notice is given, the license shall remain in force for a reasonable length of time, to be determined by
rules of the board. If such licensee fails to so notify the administrator within said ten (10) day pe-
riod, then at the end of such ten (10) day period, the license of such licensee shall be automatically
suspended. A suspended license shall be reinstated upon the filing with the administrator of an affi-
davit executed by the licensee or a member of the suspended firm, to the effect that the individual
originally examined for the firm has been replaced by another individual who has been qualified by
examination as herein provided, and who shall not have had a license suspended or revoked, nor
have been connected with any licensee who has had a license suspended or revoked for reasons that
should preclude him from personally qualifying as to good character as herein required of an appli-
cant.

(b) The possession by the applicant of good character. Lack of character may be established
by showing any of the following:

(1) That the applicant has committed or done any act which, if committed or done by any li-
censed contractor, would be grounds for the suspension or revocation of a contractor's license; or

(2) That the applicant has committed or done any act involving dishonesty, fraud or deceit
whereby the applicant has been benefited or whereby some injury has been sustained by another; or

(3) That the applicant bears a bad reputation for honesty and integrity; or
(4) That the applicant has been convicted of a felony.

(c) That he has never been refused a license or had a license revoked for reasons that would
preclude the granting of the license applied for.

(d) No license shall be issued to a corporation, copartnership, limited liability company, lim-
ited liability partnership or other combination or organization if any responsible officer of such cor-
poration, or other combination or organization, or any member of such copartnership does not meet
the qualifications required of an applicant other than those qualifications relating to knowledge and
experience.

(e) To obtain an original license under this chapter, the applicant shall submit to the admin-
istrator, on such forms as the administrator shall prescribe, accompanied by the required fee for the
class of license applied for, and in accordance with such rules as may be deemed necessary and
adopted by the board in order to carry out the foregoing provisions of this section, a sworn written
application for such license, containing the statement that applicant desires the issuance of a license
under the terms of this chapter. The information contained in such application forms shall include a
complete statement of the general nature of applicant's contracting business, and stating concisely
applicant's experience and qualifications as a contractor; the value and character of contract work
completed and for whom performed during the three (3) year period prior to filing the application; a
general description of applicant's machinery and equipment; a complete financial statement which
may include a letter from applicant's bonding company stating the amount of the applicant's bond-
ing capability per project and in the aggregate, on such forms and disclosing such information as
shall be required by the administrator, together with such additional information as may be required
by the administrator to determine the applicant's fitness for a license under this chapter. The appli-



cation shall contain, if by an individual, the individual's name, social security number and business
address; if by a copartnership, its business address and the names and addresses of all partners; and
if by a corporation, association, limited liability company, limited liability partnership or other or-
ganization, its business address and the names and addresses of the president, vice president, secre-
tary, and chief construction managing officers, or responsible managing employee. A request for a
licensing class higher than that for which the applicant qualifies must go to the administrator for
review and may be approved up to the bond limit. A final appeal of a decision of the administrator
may be made to the board.

HISTORY: 1941, ch. 115, § 10, p. 212; am. 1969, ch. 18, § 3, p. 30; am. 1999, ch. 201, § 12,
p. 529; am. 2001, ch. 300, 8 7, p. 1085; am. 2001, ch. 301, § 2, p. 1098.

NOTES:
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8 54-1911. Filing, issuance and denial of licenses -- Fees not refunded

Applications for original licenses, together with the fees therefor, shall be filed with the administra-
tor. After such examination and investigation as may be prescribed by rule, in accordance with the
provisions of this chapter, if no valid reason exists for further investigation of applicant, the admin-
istrator shall issue a license to applicant permitting him to engage in business as a contractor under
the terms of this chapter for the licensing period designated. If the information brought to the atten-
tion of the administrator concerning the character and integrity of an applicant is such that it would
appear proper to deny the application, the applicant shall be notified by certified mail to show cause
within such time, not less than five (5) days, nor more than thirty (30) days, why the application
should not be denied.

Fees accompanying original applications under this section are for the administration and enforce-
ment of the provisions of this chapter and shall not be refunded to the applicant.

HISTORY: 1941, ch. 115, § 11, p. 212; am. 1955, ch. 223, § 6, p. 480; am. 1965, ch. 227, §
2, p. 535; am. 1980, ch. 130, § 1, p. 287; am. 1993, ch. 237, § 3, p. 819; am. 1999, ch. 201,
§ 13, p. 529; am. 2001, ch. 300, § 8, p. 1085.

NOTES:
EFFECTIVE DATES. Section 7 of S.L. 1993, ch. 237 provided that the act shall be in full
force and effect on January 1, 1994.
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CITED IN: Mitchell v. Siqueiros, 99 Idaho 396, 582 P.2d 1074 (1978).



§ 54-1912. Expiration and renewal of licenses -- Fees

All contractors required by the provisions of this section to be licensed, shall be licensed for a pe-
riod of twelve (12) consecutive calendar months.

Each licensing period shall start on the first day of a calendar month and end on the last day of the
twelfth month from the date of beginning.

Licensing periods shall expire at midnight on the last day of the licensing period.

Application for renewal of a current license prior to its expiration date shall authorize operation as a
contractor by such licensee until actual issuance of such renewal license for the ensuing year or un-
til the final decision of the board is rendered in any proceeding. An applicant for renewal of a li-
cense issued under this chapter shall not be required to take any other or further examination to ob-
tain such renewal license, provided that at the time of such application his license has not been sus-
pended or permitted to lapse or expire for any cause for a period of one (1) year or more. All appli-
cations for renewal of license shall be made on forms prescribed by the administrator and shall be
accompanied by the annual renewal fee and a complete current financial statement on such forms
and disclosing such information as shall be required by rule, duly certified as true by the applicant,
and if a copartnership, limited liability company or limited liability partnership by a member
thereof, and if a corporation, by its executive or financial officer; such renewal application shall be
filed prior to the first day of such renewal licensing period. Fees accompanying renewal applica-
tions under this section are for the administration and enforcement of the provisions of this chapter
and shall not be refunded to the applicant.

The license issued under this chapter shall be signed both by the administrator and by the licensee,
shall be nontransferable, and shall be displayed in the licensee's main office or chief place of busi-
ness, and satisfactory evidence of the possession thereof and of the current annual renewal thereof
shall be exhibited by licensee upon demand.

A surviving member or members of a licensed copartnership, limited liability company or limited
liability partnership by reason of death shall be entitled to continue in business under such license
until the expiration date thereof, provided due application for permission is made to the administra-
tor within thirty (30) days after death of the member, and the application is approved by the admin-
istrator in accordance with rules.

All licensees shall report to the administrator all changes of personnel, name style or addresses re-
corded under this chapter within thirty (30) days after the changes are made.

HISTORY: 1941, ch. 115, § 12, p. 212; am. 1955, ch. 223, § 7, p. 480; am. 1965, ch. 227, §
3, p. 535; am. 1969, ch. 18, § 4, p. 30; am. 1980, ch. 130, § 2, p. 287; am. 1993, ch. 237, §
4, p. 819; am. 1999, ch. 201, § 14, p. 529; am. 2001, ch. 300, § 9, p. 1085.

NOTES:



CROSS REFERENCES. Military exemption from fees, 8 67-2602A.

EFFECTIVE DATES. Section 7 of S.L. 1993, ch. 237 provided that the act shall be in full
force and effect on January 1, 1994.
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8§ 54-1913. Records, lists and information

The administrator shall maintain, open to public inspection during office hours, a complete record
of all retained applications, licenses issued, licenses renewed, data collected through the provisions
of section 54-1904A, Idaho Code, and all revocations, cancellations and suspensions of licenses,
and shall furnish a certified copy of any license issued, upon receipt of the sum of fifty cents (50
cent(s) ), which certified copy shall be received in all courts and elsewhere as evidence of the facts
stated therein.

Whenever funds are available for the purpose, the administrator shall publish a list of the names and
addresses of contractors licensed under this chapter and such further information with respect to this
chapter and its administration as the administrator deems proper. The administrator may furnish the
lists to such public works and building departments, public officials or public bodies, and other per-
sons interested in or allied with the building and construction industry in this or any other state as
deemed advisable, and at such intervals as deemed necessary, whenever funds therefor are avail-
able. Copies of the lists may also be furnished by the administrator upon request to any firm or indi-
vidual upon payment of a reasonable fee fixed by the board.

Whenever funds are available for the purpose, the administrator may publish and disseminate to li-
censees and to public officials or other persons interested in or allied with the building and con-
struction industry, such information with relation to the administration and enforcement of this
chapter as deemed necessary to carry out its purposes.

HISTORY: 1941, ch. 115, § 13, p. 212; am. 1974, ch. 13, § 149, p. 138; am. 1980, ch. 130, §
3, p. 287; am. 1990, ch. 213, 8§ 80, p. 480; am. 1993, ch. 237, § 5, p. 819; am. 1999, ch. 201,
8 15, p. 529; am. 2001, ch. 183, § 23, p. 613; am. 2001, ch. 300, § 10, p. 1085; am. 2005,
ch. 213, § 27, p. 637.

NOTES:

AMENDMENTS. This section was amended by two 2001 acts which appear to be compati
ble and have been compiled together.

The 2001 amendment, by ch. 183, § 23, in the first undesignated paragraph, deleted "in
Boise, Idaho,” preceding "open to public inspection”; and substituted "cancellations™ for
"cancelations".

The 2001 amendment, by ch. 300, § 10, substituted "administrator” for "board" throughout;
substituted "chapter" for "act" throughout; and in the third undesignated paragraph, deleted
"of the board" following "disseminate to licensees".



EFFECTIVE DATES. Section 194 of S.L. 1974, ch. 13 provided the act should be in full
force and effect on and after July 1, 1974.

Section 111 of S.L. 1990, ch. 213 as amended by § 16 of S.L. 1991, ch. 329 provided that 8§
3 through 45 and 48 through 110 of the act should take effect July 1, 1993 and that 88 1, 2,
46 and 47 should take effect July 1, 1990.

Section 7 of S.L. 1993, ch. 237 provided that the act shall be in full force and effect on
January 1, 1994,
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8 54-1914. Administrative enforcement proceedings

(1) The administrator may upon his own motion or at the direction of the board, and shall
upon the verified complaint in writing of any person, investigate the actions of any public works
contractor within the state and may undertake to reclassify, retype, place on probation, defer or pre-
condition licensure, impose an administrative fine not to exceed twenty thousand dollars ($ 20,000)
per violation, impose the administrative costs of bringing the action including, but not limited to,
hearing officer fees, expert witness fees, attorney's fees, costs of hearing transcripts and copies,
temporarily suspend or permanently revoke any license if the holder, while a licensee or applicant
hereunder, is guilty of or commits any one (1) or more of the following acts or omissions:

(a) Abandonment without legal excuse of any construction project or operation engaged in
or undertaken by the licensee as a contractor.

(b) Diversion of funds or property received under express agreement for prosecution or com-
pletion of a specific construction project or operation, or for a specified purpose in the prosecution
or completion of any construction project or operation, and their application or use for any other
construction project or operation, obligation or purpose, with intent to defraud or deceive creditors
or the owner.

(c) Willful departure from or disregard of, plans or specifications in any material respect,
and prejudicial to another, without consent of the owner or his duly authorized representative, and
without the consent of the person entitled to have the particular construction project or operation
completed in accordance with such plans and specifications.

(d) Willful or deliberate disregard and violation of valid building laws of the state, or of any
political subdivision thereof, or of the safety laws or labor laws or compensation insurance laws of
the state.

(e) Misrepresentation of a material fact by an applicant in obtaining a license.

(F) Aiding or abetting an unlicensed person to evade the provisions of this chapter or con-
spiring with an unlicensed person, or allowing one's license to be used by an unlicensed person, or
acting as agent or partner or associate or otherwise, of an unlicensed person with the intent to evade
the provisions of this chapter.



(9) Failure in any material respect to comply with the provisions of this chapter.

(h) Acting in the capacity of a contractor under any license issued hereunder except: (1) in
the name of the licensee as set forth upon the license, or (2) in accordance with the personnel of the
licensee as set forth in the application for such license, or as later changed as provided in this chap-
ter.

(i) Knowingly accepting a bid from, or entering into a contract with another contractor for a
portion of a public works project if at that time such contractor does not possess the appropriate li-
cense to do that work as provided in this chapter.

(1) Willful failure or refusal without legal excuse on the part of a licensee as a contractor to
finish a construction project or operation with reasonable diligence, causing material injury to an-
other.

(K) Willful or deliberate failure by any licensee, or agent or officer thereof, to pay any mon-
eys when due, for any materials or services rendered in connection with his operations as a contrac-
tor, when he has the capacity to pay or when he has received sufficient funds therefor as payment
for the particular construction work, project or operation for which the services or materials were
rendered or purchased; or denial of any such amount due or the validity of the claim thereof with
intent to secure for himself, his employer, or other person, any discount upon such indebtedness or
with intent to hinder, delay or defraud the person to whom such indebtedness is due.

(I) Suffers a change in financial circumstances which may impair the licensee's financial re-
sponsibility.

(m) Holding oneself or one's firm out as a public works contractor by engaging in any act
meeting the definition or character of a public works contractor as defined herein without a legally
required license.

(n) Failure to comply with subsection (1), (2) or (3) of section 67-2310, Idaho Code.

(2) The administrator may upon his own motion or at the direction of the board, and shall
upon the verified complaint in writing of any licensed public works contractor eligible to perform
public works contracting duties, investigate the actions of any public entity within the state and may
impose an administrative fine not to exceed five thousand dollars ($ 5,000) per violation or impose
the administrative costs of bringing the action including, but not limited to, hearing officer fees, ex-
pert witness fees, attorney's fees, costs of hearing transcripts and copies, if the public agency con-
tracts for public works construction with an unlicensed or improperly licensed contractor or know-
ingly awards a contract based upon a bid or proposal not in compliance with subsection (1) or (2) of
section 67-2310, Idaho Code.

HISTORY: 1941, ch. 115, § 14, p. 212; am. 1965, ch. 227, § 4, p. 535; am. 1982, ch. 147, §
3, p. 409; am. 1999, ch. 201, § 16, p. 529; am. 2000, ch. 318, § 1, p. 1073; am. 2001, ch.
300, 8§ 11, p. 1085; am. 2005, ch. 213, § 28, p. 637; am. 2007, ch. 127, § 1, p. 382.

NOTES:

AMENDMENTS. The 2007 amendment, by ch. 127, added subsection (1)(n); and in
subsection (2), added "or knowingly awards a contract based upon a bid or proposal not in
compliance with subsection (1) or (2) of section 67-2310, Idaho Code."



EFFECTIVE DATES. Section 4 of S.L. 1982, ch. 147 declared an emergency. Approved
March 23, 1982.
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8 54-1914A. Impaired financial responsibility -- Notification -- Hearing -- Licensee’s state-
ment. [Repealed.]

NOTES:

COMPILER'S NOTES. This section, which comprised I.C., 8 54-1914A, as added by 1965,
ch. 227, § 5, p. 535; am. 1999, ch. 201, § 17, p. 529, was repealed by S.L. 2001, ch. 300, §
12.
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[Repealed]

§ 54-1915. Procedure for imposition of discipline

(1) Upon the filing of a verified complaint with the administrator charging a licensee or pub-
lic entity with the commission of any act constituting a cause for disciplinary action within two (2)
years prior to the date of filing, or upon such a finding made by the administrator following an in-
vestigation, the administrator shall forthwith issue a notice, accompanied by a copy of the com-
plaint, directing the licensee or public entity, within ten (10) days after service of the notice, to ap-
pear by filing with the administrator a verified answer to the complaint.

(2) The administrator shall have the power to appoint, by an order in writing, a hearing offi-
cer to take testimony, who shall have power to administer oaths, issue subpoenas and compel the
attendance of witnesses.

(3) Service of the notice and complaint upon the licensee or public entity shall be fully ef-
fected by mailing a true copy of the notice and complaint by certified mail addressed to the licensee
at his last address of record with the administrator or to the public entity at its principal place of
business. Service of the notice and complaint shall be complete at the time of deposit in accordance
with the provisions of the Idaho rules of civil procedure relating to service by mail.

(4) The hearing shall be conducted in accordance with the provisions of chapter 52, title 67,
Idaho Code, and the Idaho rules of administrative procedure.

(5) Following the hearing, the hearing officer shall issue recommended findings of fact, con-
clusions of law, and order. The recommended order may:



(a) Provide for the immediate complete suspension by the licensee of all operations as a con-
tractor during the period fixed by the decision.

(b) Permit the licensee to complete any or all contracts shown by competent evidence taken
at the hearing to be then uncompleted.

(c) Impose upon the licensee compliance with such specific conditions as may be just in
connection with his operations as a contractor disclosed at the hearing and may further provide that
until such conditions are complied with no application for restoration of the suspended or revoked
license shall be accepted by the administrator.

(d) Provide for the imposition of any of the sanctions provided by section 54-1914, Idaho
Code.

(6) Following a review of the entire hearing record, the administrator shall issue a final deci-
sion.

HISTORY: 1941, ch. 115, § 15, p. 212; am. 1993, ch. 216, § 72, p. 587; am. 1999, ch. 201, §
18, p. 529; am. 2001, ch. 300, § 13, p. 1085; am. 2005, ch. 213, § 29, p. 637.

NOTES:
CROSS REFERENCES. Notice by mail, § 60-109A.
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8 54-1916. Judicial review -- Appeals procedure

(1) The applicant, public entity, or licensee, as the case may be, shall have the right to judi-
cial review of an action of the administrator refusing issuance of a license, or actions taken by the
board pursuant to section 54-1914, ldaho Code, in accordance with the provisions of chapter 52,
title 67, Idaho Code.

(2) Appeals may be taken from the judgment of said district court to the supreme court of
Idaho by either party in the same manner that appeals are taken and records prepared on appeal in
civil actions.

(3) On any appeal to the district court by a licensee, the court may, in its discretion, upon the
filing of a proper bond by the licensee in an amount to be fixed by the court, but not less than one
thousand dollars ($ 1,000), guaranteeing the compliance by the licensee with specific conditions
imposed upon him by the board's decision, if any, permit the licensee to continue to do business as a
contractor pending entry of judgment by the district court.

(4) On any appeal to the district court by a public entity, the court may, in its discretion, sus-
pend the action taken by the board pursuant to section 54-1914, ldaho Code, pending entry of
judgment by the district court.



HISTORY: 1941, ch. 115, § 16, p. 212; am. 1993, ch. 216, § 73, p. 587; am. 1993, ch. 237, §
6, p. 819; am. 1999, ch. 201, § 19, p. 529; am. 2001, ch. 300, § 14, p. 1085; am. 2005, ch.
213, 8§ 30, p. 637.

NOTES:

AMENDMENTS. This section was amended by two 1993 acts -- ch. 216, § 73, effective
July 1, 1993, and ch. 237, § 6, effective January 1, 1994 -- which appear to conflict.
Technical corrections made by S.L. 1999, ch. 201, § 19 resolved any conflict.

The 1993 amendment, by ch. 216, 8 73, in the section heading substituted "Judicial™ for
"Court" preceding "review"; in the first sentence of the first paragraph substituted "judicial
review" for "appeal to the district court of the third judicial district of the state of Idaho,
from any decision™ following "shall have the right to"; added "the action of" preceding "the
board"; deleted "in" preceding "refusing, cancelling,”; added at the end of the first sentence
of the first paragraph "in accordance with the provisions of chapter 52, title 67, Idaho
Code"; deleted the former second sentence of the first paragraph; and deleted the former
second paragraph.

The 1993 amendment, by ch. 237, 8 6, in the first sentence of the first paragraph substituted
"fourth™ for "third" following "appeal to the district court of the™ and preceding "judicial
district of the state of Idaho, from any decision"-- language which was deleted by ch. 216.
Therefore, the word "fourth™ was bracketed by the compiler in the first sentence of the first
paragraph. Also, the amendment by ch. 237, § 6, in the middle of the last paragraph
substituted "one thousand dollars ($1,000)," for "$1,000.00," preceding "guaranteeing the
compliance™.

EFFECTIVE DATES. Section 7 of S.L. 1993, ch. 237 provided that the act shall be in full
force and effect on January 1, 1994.
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§ 54-1917. Renewal of suspended or revoked license

After suspension or revocation of the license upon any of the grounds set forth in this chapter, the
administrator may renew the license upon proof of compliance by the contractor with all provisions
of the decision as to renewal or, in the absence of such decision or any provisions therein as to re-
newal, in the sound discretion of the administrator. After revocation of a license upon any of the
grounds set forth in this chapter, the license shall not be renewed or reissued within a period of one
(1) year after the final decision of revocation and then only on proper showing that all loss caused
by the act or omission for which the license was revoked has been fully satisfied and that all condi-
tions imposed by the decision of revocation have been complied with. At any time before a case is
finally submitted to the board for decision, whether upon an original hearing, or upon a rehearing, a
complaint or answer may, upon the motion of either party, and with the consent of the board, or
upon the board's own motion, be amended. If new charges are alleged in an amended complaint, the
defendant may, upon request, be allowed ten (10) days to prepare his defense to such new charges.



HISTORY: 1941, ch. 115, § 17, p. 212; am. 2001, ch. 300, § 15, p. 1085.
NOTES:
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8§ 54-1918. Subpoenas and process

In any investigation, proceeding or hearing which the administrator is empowered to institute, con-
duct or hold, the board, and each member thereof, may administer oaths, certify to official acts, is-
sue subpoenas for the attendance of witnesses and the production of books, papers and records, in
like manner and to the same extent as courts of record, and with their aid when necessary. The
process issued by the board, or any member thereof, shall extend to all parts of the state and may be
served by any person authorized to serve process, or by any person designated for that purpose by
the board or a member thereof. The person executing any such process shall receive such compen-
sation as may be allowed by the board and not to exceed the fees prescribed by law for similar ser-
vices, and such fees shall be paid in the same manner as provided herein for the payment of fees for
witnesses. Any citation, notice or other process or any paper or document required by this chapter to
be served on any party may be personally served as provided in the code of civil procedure, with the
same effect as if served by mail in the manner provided in this chapter.

HISTORY: 1941, ch. 115, § 19, p. 212; am. 1999, ch. 201, § 20, p. 529; am. 2001, ch. 300, §
16, p. 1085.

NOTES:
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§ 54-1919. Revocation by court
The suspension or revocation of a license as provided in this act may also be included in any action
otherwise proper in any court involving the licensee's performance of his legal obligation as a con-
tractor.
HISTORY: 1941, ch. 115, § 20, p. 212; am. 1999, ch. 201, § 21, p. 529.
NOTES:
COMPILER'S NOTES. For sections in which "this act" is compiled see Compiler's Notes, §
54-1923.
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§ 54-1920. Penalties -- Injunction

(1) Any person, firm, copartnership, corporation, limited liability company, limited liability
partnership, association or other organization acting in the capacity of a public works contractor
within the meaning of this chapter, without a license as herein provided or fails to comply with the
provisions of subsection (1), (2) or (3) of section 67-2310, Idaho Code, shall be guilty of a misde-
meanor and shall, upon conviction thereof, be punished by a fine not to exceed five thousand dollars
($5,000) or by imprisonment in the county jail for a term not to exceed one (1) year or by both such
fine and imprisonment, at the discretion of the court. The same penalties shall apply, upon convic-
tion to any member of a copartnership, or to any construction, managing or directing officer of any
corporation, limited liability company or limited liability partnership, or other organization consent-
ing to, participating in, or aiding or abetting any such violation of this chapter.

(2) Every public officer who knowingly lets a public contract to any person, firm, copartner-
ship, corporation, limited liability company, limited liability partnership, association or other or-
ganization who does not hold a license as required by the provisions of this chapter or knowingly
fails to comply with the provisions of subsection (1) or (2) of section 67-2310, Idaho Code, shall be
guilty of a misdemeanor and upon conviction, punishable as provided in this section, unless, how-
ever, there be no qualified bidder willing to undertake the public works covered by the contract. No
person engaged in the business or acting in the capacity of a contractor, may bring or maintain any
action in any court of this state for the collection of compensation for the performance of any act or
contract for which a license is required by this chapter without alleging and providing that he was a
duly licensed contractor at all times during the performance of such act or contract.

(3) In addition to any other penalties specified in this section, whenever any person violates
the provisions of this chapter by acting as a public works contractor without a license, the adminis-
trator may maintain an action in the name of the state of ldaho to enjoin the person from any further
violations. Such action may be brought either in the county in which the acts are claimed to have
been or are being committed, in the county where the defendant resides or in Ada county. Upon the
filing of a verified complaint in the district court, the court, if satisfied that the acts complained of
have been or probably are being or may be committed, may issue a temporary restraining order
and/or preliminary injunction, without bond, enjoining the defendant from the commission of any
such act or acts constituting the violation. A copy of the complaint shall be served upon the defen-
dant and the proceedings shall thereafter be conducted as in other similar civil actions. If the com-
mission of the act or acts is established, the court shall enter a decree permanently enjoining the de-
fendant from committing such act or acts. If an injunction issued under the provisions of this section
is violated, the court, or the judge thereof at chambers, may summarily try and punish the offender
for contempt of court.

HISTORY: 1941, ch. 115, § 21, p. 212; am. 1955, ch. 223, § 8, p. 480; am. 1969, ch. 18, § 5,
p. 30; am. 1999, ch. 201, 8§ 22, p. 529; am. 2000, ch. 318, § 2, p. 1073; am. 2002, ch. 127, §
2, p. 355; am. 2007, ch. 127, § 2, p. 382.



NOTES:

AMENDMENTS. The 2007 amendment, by ch. 127, in the first sentence in subsection (1),
inserted "or fails to comply with the provisions of subsection (1), (2) or (3) of section 67-
2310, Idaho Code™; and in the first sentence of subsection (2), inserted "or knowingly fails
to comply with the provisions of subsection (1) or (2) of section 67-2310, Idaho Code."

EFFECTIVE DATES. Section 6 of S.L. 1969, ch. 18 provided that the act should be in full
force and effect from and after May 1, 19609.
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ACTION MAY BE MAINTAINED.

The court allowed an action for fraud, to recover under a contract otherwise illegal under
the PWCLA, where to have done otherwise would have allowed defendant general
contractor, who entered a joint venture with plaintiff unlicensed contractor to bid projects
jointly as a public works contractor under the general contractor's name pursuant to an oral
agreement to divide all profits equally, to benefit from the agreement by engaging in
fraudulent conduct and then seek to avoid enforcement of the agreement. Trees v. Kersey,
138 Idaho 3, 56 P.3d 765 (2002).

§ 54-1920A. Enforcement

Upon request of the administrator, it shall be the duty of the attorney general to institute and prose-
cute civil enforcement actions or injunctive actions as provided in section 54-1920, Idaho Code.
The attorney general may delegate the authority and duty under this section to the prosecuting attor-
ney of the county in which the action may arise.

HISTORY: I.C., § 54-1920A, as added by 2002, ch. 127, § 3, p. 355.
NOTES:
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8§ 54-1921. Public works contractors license fund -- Appropriation

The state treasurer shall be custodian of a fund, which is hereby created, to be known as the "Public
Works Contractors License Fund,” into which shall be paid and deposited all funds accruing or re-
ceived under any and all provisions of this chapter. All moneys from whatever source accruing to or
received by said fund are hereby appropriated for the payment of the cost and expense of the ad-
ministration and enforcement of this chapter, as herein provided. Any moneys remaining in said



fund on the last day of each year, as the term "year" is defined in this chapter, shall continue to be
appropriated for the purposes of this chapter.

HISTORY: 1941, ch. 115, § 22, p. 212; am. 1955, ch. 223, § 9, p. 480; am. 1965, ch. 227, §
6, p. 535; am. 1999, ch. 201, § 23, p. 529; am. 2001, ch. 300, § 17, p. 1085.

NOTES:
CROSS REFERENCES. "Year" defined, § 54-1901.

EFFECTIVE DATES. Section 10 of S.L. 1955, ch. 223 provided that except as otherwise
provided herein, it shall take effect on and after January 1, 1956.
Section 7 of S.L. 1965, ch. 227 declared an emergency. Approved March 26, 1965.
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8 54-1922. Act superior to all laws in conflict

Wherever any provisions of the existing laws of the state of Idaho are in conflict with the provisions
of this act, the provisions of this act shall control and supersede all such laws.

HISTORY: 1941, ch. 115, § 23, p. 212; am. 1999, ch. 201, § 24, p. 529.

NOTES:

COMPILER'S NOTES. For sections in which "this act" is compiled see Compiler's Notes, §
54-1923.
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§ 54-1923. Title
This act shall be known as "Public Works Contractors License Act."
HISTORY: 1941, ch. 115, § 24, p. 212.
NOTES:
COMPILER'S NOTES. The words "this act™” refer to S.L. 1941, ch. 115, which is compiled
as 88 54-1901 to 54-1905, 54-1907, 54-1908, and 54-1910 to 54-1924.
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§ 54-1924. Separability

If any part or parts of this act shall be adjudged by the courts to be unconstitutional or invalid, the
same shall not affect the validity of any part or parts thereof which can be given effect without the
part or parts adjudged to be unconstitutional or invalid.

HISTORY: 1941, ch. 115, § 25, p. 212; am. 1999, ch. 201, § 25, p. 529.

NOTES:
COMPILER'S NOTES. For sections in which "this act" is compiled see Compiler's Notes, §
54-1923.

EFFECTIVE DATES. Section 27 of S.L. 1941, ch. 115 declared an emergency. Approved
March 8, 1941.
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§ 54-1925. Public Contracts Bond Act -- Short title
This act may be cited as the Public Contracts Bond Act.
HISTORY: 1965, ch. 28, 8§ 1, p. 43.

NOTES:
COMPILER'S NOTES. The words "this act" refer to S.L. 1965, ch. 28, which is compiled as
88 54-1925 -- 54-1930.
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ANALYSIS
Application.
In General.

APPLICATION.

The Public Contracts Bond Act cannot apply to an out-of-state highway project payment
bond. Beco Corp. v. Roberts & Sons Constr. Co., 114 ldaho 704, 760 P.2d 1120 (1988),
overruled on other grounds, by Houghland Farms, Inc. v. Johnson, 119 Idaho 72, 803 P.2d
978 (1990).



Although Idaho Public Contracts Bond Act (1.C. 88§ 54-1925 through 54-1930) provides a
right of action to subcontractors to sue on a payment bond, it does not apply to an out-of-
state payment bond on an out-of-state project. Seubert Excavators, Inc. v. Eucon Corp., 125
Idaho 744, 874 P.2d 555 (Ct. App. 1993), rev'd in part, 125 ldaho 409, 871 P.2d 826
(1994).

IN GENERAL.

The Public Contracts Bond Act, 88 54-1925 -- 54-1930, was enacted to protect persons who
furnish labor or materials to public works projects, and serves a remedial purpose. Nor-
mally, in private construction projects, those who furnish labor and materials without
receiving payment may file and foreclose mechanics' liens; however, because such liens
cannot be asserted against public property, the payment bond is required by statute.
LaGrand Steel Prods. Co. v. A.S.C. Constructors, Inc., 108 Idaho 817, 702 P.2d 855 (Ct.
App. 1985).

CITED IN: Consolidated Supply Co. v. Babbitt, 96 Idaho 636, 534 P.2d 466 (1975); Eimco
Div. v. United Pac. Ins. Co., 109 Idaho 762, 710 P.2d 672 (Ct. App. 1985).

COLLATERAL REFERENCES. 17 Am. Jur. 2d, Contractors' Bonds, § 25 et seq.

Building contractor’s liability, upon bond or other agreement to indemnify owner, for injury
or death of third persons resulting from owner's negligence. 27 A.L.R.3d 663.

Liability of subcontractor upon bond or other agreement indemnifying general contractor
against liability for damage to person or property. 13 A.L.R.4th 663.

8 54-1926. Performance and payment bonds required of contractors for public buildings and
public works of the state, political subdivisions and other public instrumentalities -- Require-
ments for bonds -- Governmental obligations

Before any contract for the construction, alteration, or repair of any public building or public work
or improvement of the state of Idaho, or of any county, city, town, municipal corporation, township,
school district, public educational institution, or other political subdivision, public authority, or pub-
lic instrumentality, or of any officer, board, commission, institution, or agency of the foregoing, is
awarded to any person, he shall furnish to the state of ldaho, or to such county, city, town, munici-
pal corporation, township, school district, public educational institution, or other political subdivi-
sion, public authority, or public instrumentality, or to such officer, board, commission, institution,
or agency thereof, bonds which shall become binding upon the award of the contract to such person,
who is hereinafter designated as "contractor":

(1) A performance bond in any amount to be fixed by the contracting body, but in no event
less than eighty-five percent (85%) of the contract amount conditioned upon the faithful perform-
ance of the contract in accordance with the plans, specifications and conditions thereof. Said bond
shall be solely for the protection of the public body awarding the contract.

(2) A payment bond in an amount to be fixed by the contracting body but in no event less
than eighty-five percent (85%) of the contract amount, solely for the protection of persons supply-



ing labor or materials, or renting, leasing, or otherwise supplying equipment to the contractor or his
subcontractors in the prosecution of the work provided for in such contract.

(3) Public bodies requiring a performance bond or payment bond in excess of fifty percent
(50%) of the total contract amount shall not be authorized to withhold from the contractor or sub-
contractor any amount exceeding five percent (5%) of the total amount payable as retainage. Fur-
ther, the public body shall release to the contractor any retainage for those portions of the project
accepted by the contracting public body and the contractors as complete within thirty (30) days after
such acceptance. Contractors, contracting with subcontractors pursuant to contract work with a pub-
lic body, shall not be authorized to withhold from the subcontractor any amount exceeding five per-
cent (5%) of the total amount payable to the subcontractor as retainage. The contractor shall remit
the retainage to the subcontractor within thirty (30) days after completion of the subcontract.

Each bond shall be executed by a surety company or companies duly authorized to do busi-
ness in this state, or the contractor may deposit any of the type of government obligations listed in
subsection (2)(h) of section 54-1901, Idaho Code, in lieu of furnishing a surety company perform-
ance or payment bond or bonds. In the case of contracts of the state or a department, board, com-
mission, institution, or agency thereof the aforesaid bonds shall be payable to the state, or particular
state agency where authorized. In case of all other contracts subject to this chapter, the bonds shall
be payable to the public body concerned.

Said bonds shall be filed in the office of the department, board, commission, institution,
agency or other contracting body awarding the contract.

Nothing in this section shall be construed to limit the authority of the state of Idaho or other
public body hereinabove mentioned to require a performance bond or other security in addition to
these, or in cases other than the cases specified in this chapter.

It shall be illegal for the invitation for bids, or any person acting or purporting to act, on be-
half of the contracting body to require that such bonds be furnished by a particular surety company,
or through a particular agent or broker.

HISTORY: 1965, ch. 28, § 2, p. 43; am. 1979, ch. 124, § 1, p. 383; am. 1980, ch. 199, § 1, p.
460; am. 1986, ch. 67, § 2, p. 189; am. 1992, ch. 141, 8 1, p. 434; am. 1999, ch. 166, § 1, p.
453; am. 2005, ch. 213, § 31, p. 637.

NOTES:
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Application.

Attorney's Fees.

Claim by Subcontractor.



Enforcement by Third Party.
In General.

Materials.

Waiver.

APPLICATION.

The statutory bonding requirement applies to a sanitary landfill or solid waste disposal
system for the operation of which a county solicited bids. McKay Constr. Co. v. Ada County
Bd. of County Comm'rs, 99 Idaho 235, 580 P.2d 412 (1978).

ATTORNEY'S FEES.

Where the defendant furnished the payment bond required by this section and was
considered under this section and in the contract bond as the contractor, the bonding
company was liable as defendant's surety for attorney's fees to plaintiff as plaintiff had a
direct contractual relationship with defendant. Consolidated Supply Co. v. Babbitt, 96 Idaho
636, 534 P.2d 466 (1975).

CLAIM BY SUBCONTRACTOR.

Where a party sought to recover $7,568.10 for labor and materials it furnished as a
subcontractor under a public works contract, the provisions of § 50-219, requiring "claims
for damages™ to be submitted to a city within 60 days of the time the "damages"” occurred,
were not applicable. H-K Contractors v. City of Firth, 101 ldaho 224, 611 P.2d 1009
(1979).

ENFORCEMENT BY THIRD PARTY.

Even if a county's contract with a construction company is not absolutely void as between
the parties to it, the lowest responsible bidder may nevertheless be entitled to injunctive re-
lief against the company's continued performance without a public works contractor's li-
cense, and the lowest responsible bidder should be awarded reasonable attorney fees for
the original proceedings in the trial court and on appeal. McKay Constr. Co. v. Ada County
Bd. of County Comm'rs, 99 Idaho 235, 580 P.2d 412 (1978).

IN GENERAL.

The Public Contracts Bond Act, 88 54-1925 -- 54-1930, was enacted to protect persons who
furnish labor or materials to public works projects, and serves a remedial purpose. Nor-
mally, in private construction projects, those who furnish labor and materials without
receiving payment may file and foreclose mechanics' liens; however, because such liens
cannot be asserted against public property, the payment bond is required by statute.
LaGrand Steel Prods. Co. v. A.S.C. Constructors, Inc., 108 ldaho 817, 702 P.2d 855 (Ct.
App. 1985).

MATERIALS.

Where tire company supplied tires and antifreeze necessary for operation of loader to a
contractor, these were "materials™ within the intent of subsection (2) of this section. Weippe
ex rel. Les Schwab Tire Centers of Idaho, Inc. v. Yarno, 96 Idaho 319, 528 P.2d 201 (1974).



WAIVER.

This section requires a bond executed by a surety authorized to do business in Idaho, and a
county is not at liberty to waive that requirement in favor of some alternative form of
security. McKay Constr. Co. v. Ada County Bd. of County Comm'rs, 99 Idaho 235, 580 P.2d
412 (1978).

CITED IN: Consolidated Concrete Co. v. Empire W. Constr. Co., 100 Idaho 234, 596 P.2d
106 (1979); Oldcastle Precast, Inc. v. Parktowne Constr., Inc., 142 ldaho 376, 128 P.3d 913
(2005).

8 54-1926A. Use of government obligations instead of surety bonds

(a) If a person is required under a law of the state of Idaho to give a surety bond, the person
may give a government obligation, as defined in subsection (2)(h) of section 54-1901, ldaho Code.
The government obligation shall:

(1) Be given to the official having authority to approve the surety bond, or its authorized
custodian;

(2) Be in an amount equal at fair market value to the penal sum of the required surety bond;
and

(3) Authorize the official receiving the obligation to collect or sell the obligation if the per-
son defaults on a required condition.

(b) (1) An official receiving a government obligation under subsection (a) of this section
may deposit it with:

1. The state treasurer;
2. A national or state chartered bank; or
3. A depository designated by the state treasurer.

(2) The state treasurer, bank, or depository shall issue a safekeeping receipt that describes
the obligation deposited.

(c) Using a government obligation instead of a surety bond for security is the same as using:
(1) A corporate surety bond,;

(2) A certified check;

(3) A bank draft;

(4) A post office money order; or

(5) Cash.

(d) When security is no longer required, a government obligation given instead of a surety
bond shall be returned to the person giving the obligation. If a person supplying labor or material to
a contractor defaulting under the public contracts bond act, sections 54-1925 through 54-1930,



Idaho Code, files with the contracting body the application and affidavit provided under section 54-
1927, Idaho Code, the contracting body:

(1) May return to the contractor the government obligation given as security or proceeds of
the government obligation given under the public contracts bond act, sections 54-1925 through 54-
1930, Idaho Code, only after the ninety (90) day period for bringing a civil action under section 54-
1927, Idaho Code;

(2) Shall hold the government obligation or the proceeds subject to the order of the court
having jurisdiction of the action if a civil action is brought in the ninety (90) day period.

(e) The provisions of this section do not affect the:

(1) Priority of a claim of the contracting body against a government obligation given under
this section;

(2) Right or remedy of the contracting body for default on an obligation provided under this
section;

(3) Authority of a court over a government obligation given as security in a civil action; and

(4) Authority of an official of the state of Idaho authorized by another law to receive a gov-
ernment obligation as security.

(F) To avoid frequent substitution of government obligations, the state treasurer may prom-
ulgate rules limiting the effect of the provisions of this section, to a government obligation maturing
more than one (1) year after the date the obligation is given as security.

HISTORY: I.C., § 54-1926A, as added by 1986, ch. 67, § 3, p. 189; am. 1992, ch. 17, 8 1, p.
50; am. 2005, ch. 213, § 32, p. 637.

NOTES:
EFFECTIVE DATES. Section 4 of S.L. 1986, ch. 67 declared an emergency. Approved
March 24, 1986.
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§ 54-1927. Claims for labor or material furnished or equipment supplied -- Suit on contrac-
tor's payment bond -- Procedure -- Limitation

Every claimant who has furnished labor or material or rented, leased, or otherwise supplied equip-
ment in the prosecution of the work provided for in such contract in respect of which a payment
bond is furnished under this act, and who has not been paid in full therefor before the expiration of a
period of ninety (90) days after the day on which the last of the labor was done or performed by him
or material or equipment was furnished or supplied by him for which such claim is made, shall have
the right to sue on such payment bond for the amount, or the balance thereof, unpaid at the time of
institution of such suit and to prosecute such action to final judgment for the sum or sums justly due
him and have execution thereon; provided, however, that any such claimant having a direct contrac-



tual relationship with a subcontractor of the contractor furnishing such payment bond but no con-
tractual relationship expressed or implied with such contractor shall not have a right of action upon
such payment bond unless he has given written notice to such contractor within ninety (90) days
from the date on which such claimant performed the last of the labor or furnished or supplied the
last of the material for which such claim is made, stating with substantial accuracy the amount
claimed and the name of the person to whom the material or equipment was furnished or supplied or
for whom the labor was done or performed. Each notice shall be served by mailing the same by reg-
istered or certified mail, postage prepaid, in an envelope addressed to the contractor at any place he
maintains an office or conducts his business or at his residence.

The contracting body and the agent in charge of its office, is authorized and directed to furnish, to
anyone making application therefor who submits an affidavit that he has supplied labor, equipment,
or materials for such work and payment therefor has not been made or that he is being sued on any
such bond, or that it is the surety thereon, a certified copy of such bond and the contract for which it
was given, which copy shall be prima-facie evidence of the contents, execution, and delivery of the
original. Applicants shall pay for such certified copies such reasonable fees as the contracting body
or the agent in charge of its office fixes to cover the actual cost of the preparation thereof.

Every suit instituted on the aforesaid payment bond shall be brought in appropriate court in any
county in which the contract was to be performed and not elsewhere; provided, however, that no
such suit shall be commenced after the expiration of one (1) year from the date on which the claim-
ant performed the last of the labor or furnished or supplied the last of the material or equipment for
which such suit is brought, except, that if the claimant is a subcontractor of the contractor, no such
suit shall be commenced after the expiration of one (1) year from the date on which final payment
under the subcontract became due.

HISTORY: 1965, ch. 28, § 3, p. 43; am. 1980, ch. 199, § 2, p. 460.

NOTES:
COMPILER'S NOTES. For words "this act™ see Compiler's Notes, § 54-1925.
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ACTION BY SUPPLIER.

Where there was a significant transactional link between the first job's express contract of
lease of forms and the use of the same forms on the second job, the supplier had a right of
action on the surety bond for claims arising from the second job as well as the first.
Interform Co. v. Mitchell, 575 F.2d 1270 (9th Cir. 1978).

APPLICATION.

The Public Contracts Bond Act cannot apply to an out-of-state highway project payment
bond. Beco Corp. v. Roberts & Sons Constr. Co., 114 Idaho 704, 760 P.2d 1120 (1988),
overruled on other grounds, by Houghland Farms, Inc. v. Johnson, 119 Idaho 72, 803 P.2d
978 (1990).

CONSTRUCTION.

"Implied contracts", as used in this section, includes contracts implied-in-fact and recover-
ies in quantum meruit, but excludes implied-in-law contracts and recoveries for unjust
enrichment. Interform Co. v. Mitchell, 575 F.2d 1270 (9th Cir. 1978).

The provisions of this section with regard to suit on payment bonds follows the provisions of
the federal Miller Act, 40 U.S.C. § 279 et seq., and should be interpreted consistently with it.
Weippe ex rel. Les Schwab Tire Centers of Idaho, Inc. v. Yarno, 96 Idaho 319, 528 P.2d 201
(1974); Interform Co. v. Mitchell, 575 F.2d 1270 (9th Cir. 1978).

MATERIALS.

Where tire company supplied tires and anti-freeze necessary for operation of a loader, these
were "materials." Weippe ex rel. Les Schwab Tire Centers of Idaho, Inc. v. Yarno, 96 ldaho
319, 528 P.2d 201 (1974).

NOTICE.

The notice substantially complied with the provisions of this section where it stated the
aggregate claim of parent and subsidiary for material furnished for construction of the
school, informing contractor that invoices identifying charges comprising the claim were
available upon request but no request was made and where no prejudice to the contractor
was apparent from the fact that the claim asserted against him at trial was smaller than the
claim stated in the notice. School Dist. No. 91, Bonneville County v. Taysom, 94 ldaho 599,
495 P.2d 5 (1972).

Where wholesaler had a direct contractual relationship with contractor, requirement of
written notice of wholesaler's claim upon the payment bond for contractor's ineffective
repudiation of an order was inapplicable. Consolidated Supply Co. v. Babbitt, 96 Idaho 636,
534 P.2d 466 (1975).

Although written notice was served by regular mail rather than by registered or certified
mail, such defect was not fatal, since the registered or certified mail requirement is intended
to assure receipt of the notice, not to make the described method mandatory so as to deny
right of suit when the required written notice within the specified time has actually been
given and received. Consolidated Concrete Co. v. Empire W. Constr. Co., 100 Idaho 234,
596 P.2d 106 (1979).

SCOPE OF PROTECTION.



The scope of protection under this section is limited to two categories of potential claimants.
First, those who have a direct contractual relationship with the prime contractor may re-
cover against the payment bond. Second, those who have a direct contractual relationship
with one of the prime contractor's ""subcontractors™ also may recover. LaGrand Steel Prods.
Co.v. A.S.C. Constructors, Inc., 108 Idaho 817, 702 P.2d 855 (Ct. App. 1985).

The Public Contracts Bond Act, 88 54-1925 -- 54-1930, was enacted to protect persons who
furnish labor or materials to public works projects, and serves a remedial purpose.
Normally, in private construction projects, those who furnish labor and materials without
receiving payment may file and foreclose mechanics' liens; however, because such liens
cannot be asserted against public property, the payment bond is required by statute. La
Grand Steel Prods. Co. v. A.S.C. Constructors, Inc., 108 Idaho 817, 702 P.2d 855 (Ct. App.
1985).

STATUTE OF LIMITATIONS.

Where parties agree to lengthen the statutory period within which suit can be instituted, the
law will not interfere and shorten the period. Weippe v. Yarno, 94 Idaho 257, 486 P.2d 268
(1971).

Statute of limitations began to run when defendant construction company ceased labor,
more than a year before suit was brought, and claim was barred, notwithstanding fact that
construction company received notice of default on the contract less than a year before the
suit. Weippe ex rel. Les Schwab Tire Centers of Idaho, Inc. v. Yarno, 96 Idaho 319, 528 P.2d
201 (1974).

Reasonable extension in payment bond contract of statutory time limit from one year to two
years for suits brought under the bond was effective to make timely wholesaler's action
against contractor for ineffective repudiation of an order filed 16 months after delivery of
supplies. Consolidated Supply Co. v. Babbitt, 96 Idaho 636, 534 P.2d 466 (1975).

For the purposes of determining whether the suit on the bond was timely filed under this
section, the date of last supply of rental equipment occurs not at the beginning of a job but
at the end, or at the time the equipment is last available for use on the job. Interform Co. v.
Mitchell, 575 F.2d 1270 (9th Cir. 1978).

SUBCONTRACTORS.

In litigation concerning payment bonds, the judicial task is to apply the statutory concept of
a "subcontractor” to varying fact patterns. On appeal, when faced with mixed issues of fact
and law, the reviewing courts will defer to facts found upon substantial evidence but will
freely review the application of law to the facts. LaGrand Steel Prods. Co. v. A.S.C.
Constructors, Inc., 108 Idaho 817, 702 P.2d 855 (Ct. App. 1985).

Where the prime contractor contracted with a company to provide fabricated steel for a
public works project, and such contract embraced more than one million dollars and consti-
tuted approximately ten percent of the total prime contract, and such contract was of such
importance that the prime contractor secured personal performance guarantees, such pro-
vider of steel was considered a subcontractor within the meaning of this section, so as to
permit a company who contracted with this subcontractor to provide raw steel to recover
against the prime contractor's payment bond. LaGrand Steel Prods. Co. v. A.S.C. Construc
tors, Inc., 108 ldaho 817, 702 P.2d 855 (Ct. App. 1985).



Where all equipment had been delivered on or before February 28, 1981, and final payment
was due no later than June 28, 1981, suit could not be filed after June 28, 1982; therefore,
complaint filed on September 2, 1982, was untimely. Eimco Div. v. United Pac. Ins. Co.,
109 Idaho 762, 710 P.2d 672 (Ct. App. 1985).

SUBSTANTIAL CONSUMPTION.
This section does not require a showing of substantial consumption. Weippe ex rel. Les
Schwab Tire Centers of Idaho, Inc. v. Yarno, 96 Idaho 319, 528 P.2d 201 (1974).

CITED IN: Oldcastle Precast, Inc. v. Parktowne Constr., Inc., 142 ldaho 376, 128 P.3d 913
(2005).

8 54-1928. Liability of public body for failure to obtain payment bond

Any public body subject to this act which shall fail or neglect to obtain the delivery of the payment
bond as required by this act, shall, upon demand, itself promptly make payment to all persons who
have supplied materials or performed labor in the prosecution of the work under the contract, and
any such creditor shall have a direct right of action upon his account against such public body in
any court having jurisdiction in any county in which the contract was to be performed and executed
which action shall be commenced within one (1) year after the furnishing of materials or labor.

HISTORY: 1965, ch. 28, § 4, p. 43.

NOTES:
COMPILER'S NOTES. For words "this act™" see Compiler's Notes, § 54-1925.
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CLAIM BY SUBCONTRACTOR.

Where a party sought to recover $7,568.10 for labor and materials it furnished as a
subcontractor under a public works contract, the provisions of § 50-219, requiring "claims
for damages™ to be submitted to a city within 60 days of the time the "damages"” occurred,
were not applicable. H-K Contractors v. City of Firth, 101 ldaho 224, 611 P.2d 1009

§ 54-1929. Attorney's fees allowed

In any action brought upon either of the bonds provided herein, or against the public body failing to
obtain the delivery of the payment bond, the prevailing party, upon each separate cause of action,
shall recover a reasonable attorney's fee to be taxed as costs.

HISTORY: 1965, ch. 28, § 5, p. 43.
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Appeals.
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Right to Attorney's Fees.

APPEALS.

This section does not authorize an award of attorney fees on appeal. LaGrand Steel Prods.
Co. v. AS.C. Constructors, Inc., 108 Idaho 817, 702 P.2d 855 (Ct. App. 1985).

Section 45-513 has been construed to exclude appeals, and by parity of reasoning, general
contractor’s surety was denied attorney's fees on appeal pursuant to this section. Eimco Div.
v. United Pac. Ins. Co., 109 Idaho 762, 710 P.2d 672 (Ct. App. 1985).

CONTRACTOR'S BOND ACTION.

In an action on a contractor's bond attorney's fees are merely an incident of the judgment
and would not be a separate cause of action. Weippe v. Yarno, 94 Idaho 257, 486 P.2d 268
(1972).

Trial court properly declined to award the subcontractor its attorney fees after successfully
defending against the contractor's breach of contract counterclaim because attorney fees
incurred by the subcontractor after it had been paid in full by the insurer were not incurred
in an action under the performance bond. Oldcastle Precast, Inc. v. Parktowne Constr., Inc.,
142 Idaho 376, 128 P.3d 913 (2005).

CRITERIA.

The trial judge, who is in a position to assess the complexity of the case, time involved, the
volume of pleadings, etc., may make a determination of reasonable attorney's fees without
requiring formal proof. Interform Co. v. Mitchell, 575 F.2d 1270 (9th Cir. 1978).

REVERSIBLE ERROR.
The failure of the trial judge to grant attorney's fees is reversible error. Interform Co. v.
Mitchell, 575 F.2d 1270 (9th Cir. 1978).

RIGHT TO ATTORNEY'S FEES.

Where the supplier was entitled to sue on the payment bond under § 54-1927, it follows that
he was entitled to attorney's fees under this section. Interform Co. v. Mitchell, 575 F.2d
1270 (9th Cir. 1978).

CITED IN: Weippe ex rel. Les Schwab Tire Centers of ldaho, Inc. v. Yarno, 96 lIdaho 319,
528 P.2d 201 (1974); Consolidated Supply Co. v. Babbitt, 96 Idaho 636, 534 P.2d 466



(1975); Consolidated Concrete Co. v. Empire W. Constr. Co., 100 Idaho 234, 596 P.2d 106
(1979).

§ 54-1930. Meaning of terms used in act

The terms "person” and "claimant™ and the masculine pronoun as used in this act shall include indi-
viduals, associations, copartnerships, or corporations.

HISTORY: 1965, ch. 28, § 6, p. 43.

NOTES:
COMPILER'S NOTES. For words "this act™" see Compiler's Notes, § 54-1925.

EFFECTIVE DATES. Section 8 of S.L. 1965, ch. 28 declared an emergency. Approved
February 17, 1965.

LexisNexis 50 State Surveys, Legislation & Regulations
Public Works Contract Awards

TITLE 54. PROFESSIONS, VOCATIONS, AND BUSINESSES
CHAPTER 45. PUBLIC WORKS CONSTRUCTION MANAGEMENT
LICENSING ACT

§ 54-4501. Short title

The provisions of this chapter shall be known and may be cited as the "Public Works Construction
Management Licensing Act of 1998."

HISTORY: I.C., 8 54-4501, as added by 1998, ch. 410, § 1, p. 1267.

NOTES:

COMPILER'S NOTES. Chapter 33 and 410 of S.L. 1998 each purported to enact a new
chapter 45 in title 54. Accordingly, ch. 33 was provisionally codified as title 54, chapter 46
and ch. 410 was codified as title 54, chapter 45. The redesignation of the sections enacted
by S.L. 1998, ch. 33 was made permanent by S.L. 2005, ch. 25.



§ 54-4502. Legislative intent

In order to protect the public welfare and to promote the highest degree of professional conduct on
the part of persons providing construction management services, the provisions of this chapter pro-
vide for the licensure of individuals and regulation of persons providing construction management
services for public works projects.

HISTORY: I.C., § 54-4502, as added by 1998, ch. 410, § 1, p. 1267.

§ 54-4503. Definitions

As used in this chapter:

(1) "Applicant™ means an individual who applies for a license or interim license pursuant to
the provisions of this chapter.

(2) "Board" means the public works contractors state license board established in section 54-
1905, Idaho Code.

(3) "Construction manager" means an individual who performs construction management
services.

(4) "Construction management services" means representation of an owner in public works
construction, as defined in section 54-1901(2)(c), ldaho Code, by a person with substantial discre-
tion and authority to plan including scheduling, estimating and approval, coordinate, manage or di-
rect phases of a project for the construction, demolition, alteration, repair or reconstruction of any
public work. This definition shall not include general contracting services provided by public works
contractors who actually perform the work of construction, alteration, repair or reconstruction. This
definition shall not include services for which the laws of this state require a person to be licensed
as an architect or registered as a professional engineer, nor shall it include services traditionally and
customarily provided by licensed architects or registered professional engineers.

(5) "Firm" means any business organization, including individuals, partnerships, corpora-
tions, associations or any combination thereof acting as a unit.

(6) "Licensure™ means the issuance of a license to an applicant under the provisions of this
chapter authorizing such individual to offer and perform construction management services.

(7) "Person” includes an individual, partnership, corporation, association or other organiza-
tion.

HISTORY: I.C., 8 54-4503, as added by 1998, ch. 410, 8§ 1, p. 1267; am. 2005, ch. 213, § 33,
p. 637.

§ 54-4504. License required



(1) Except as otherwise provided herein, on and after the effective date [July 1, 1998] of this
chapter, it shall be unlawful for any person to act as a construction manager in public works con-
struction or to practice or perform or offer to perform construction management services in public
works construction unless such construction management services are performed by or under the
direct supervision of a licensed construction manager.

(2) Only an individual may be licensed as a construction manager. No firm may provide or
hold itself out as providing construction management services unless it holds a certificate of author-
ity issued by the board pursuant to section 54-4509, Idaho Code.

(3) Construction management services provided by a firm must be provided under the direct
supervision and control of a licensed construction manager who is a principal or employee of the
firm.

(4) An employee of an owner for which public works construction management services are
to be performed shall not be required to obtain a license under this chapter in order to provide such
services for his employer.

(5) A licensed architect, registered landscape architect or registered professional engineer
shall not be required to obtain a license under this chapter in order to provide services for which the
laws of this state require a person to be licensed as an architect, registered landscape architect or
registered as a professional engineer or to provide services traditionally and customarily provided
by licensed architects, registered landscape architects or registered professional engineers. Provided
however, that such services shall not include the procurement of equipment or construction work
required by law to be competitively bid for public works construction.

HISTORY: I.C., § 54-4504, as added by 1998, ch. 410, § 1, p. 1267.

NOTES:
COMPILER'S NOTES. The bracketed effective date, "July 1, 1998," was inserted by the
compiler in subsection (1).

8§ 54-4505. Requirements for licensure

(1) Any individual who wishes to become licensed as a construction manager shall make
written application to the board on such forms or in such manner as the board may prescribe. Each
applicant shall provide such proof as the board may require that he:

(a) Has a bachelor's degree in architecture, engineering or construction management from a
college or university which has an educational program in architecture, engineering or construction
management, as the case may be, accredited by a nationally recognized accrediting organization and
that he has a minimum of four (4) years' experience in managing construction projects; or

(b) Has a minimum of five (5) years' experience in managing construction projects.

(2) If the board finds that the applicant meets the requirements for licensure set forth in sub-
section (1) of this section, it shall administer an examination to the applicant, which examination
shall be offered at least once each year. The examination shall test the applicant's knowledge and
proficiency in construction management issues, including health, environmental and safety regula-



tions, interpretation of construction contracts, financing, scheduling and project administration for
construction projects. The board shall establish a fee for administering the examination to each ap-
plicant which must be paid before the applicant may sit for the examination.

(3) An applicant who demonstrates knowledge and proficiency of construction management
by virtue of passing the examination, and upon the payment of an appropriate fee, shall be issued a
license authorizing that individual to provide construction management services.

HISTORY: I.C., 8 54-4505, as added by 1998, ch. 410, § 1, p. 1267.

8§ 54-4506. Interim and temporary licenses

(1) For a period of one (1) year following the effective date [July 1, 1998] of this chapter,
each applicant who meets the requirements of section 54-4505(1), Idaho Code, shall be issued an
interim construction manager's license pursuant to such application terms and conditions as the
board may require. At the conclusion of the one (1) year period, following the effective date [July 1,
1998] of this chapter, such interim licenses shall expire and thereafter all licensed construction
managers shall be required to meet the licensure requirements as set forth in section 54-4505, Idaho
Code.

(2) The board may issue a temporary license for a period not to exceed one (1) year to an
applicant who provides satisfactory proof of possession of a valid construction manager's license
issued by another state pursuant to requirements substantially similar to those set forth in section
54-4505, ldaho Code.

(3) Interim and temporary licenses may not be renewed nor their terms extended beyond the
period set forth in this section.
HISTORY: I.C., 8 54-4506, as added by 1998, ch. 410, § 1, p. 1267.

NOTES:
COMPILER'S NOTES. The bracketed date in subsection (1) was added by the compiler.

§ 54-4507. License renewal

(1) Each construction management license issued under the terms of this chapter shall expire
and become invalid one (1) year after issuance unless renewed in the manner prescribed by the
board.

(2) Upon application, the board may grant inactive status to the holder of a license who is no
longer actively providing construction management services.

(3) The board may provide for reinstatement of an expired or inactive license upon such
terms as it may determine by rule.

HISTORY: I.C., § 54-4507, as added by 1998, ch. 410, § 1, p. 1267.



§ 54-4508. Disciplinary proceedings

(1) The board shall have the authority to deny or refuse to renew a license or certificate of
authority, defer or precondition licensure, suspend or revoke a license, impose an administrative
fine not to exceed twenty thousand dollars ($ 20,000) per violation, impose the administrative costs
of bringing the action before the board including, but not limited to, hearing officer fees, expert wit-
ness fees, attorney's fees, costs of hearing transcripts and copies, or impose probationary conditions
on the holder of a license or certificate of authority, upon the following grounds:

(a) Fraud or deception in the procurement of a license or certificate of authority or in the tak-
ing of an examination required under the provisions of this chapter;

(b) Incompetence in the performance of a construction manager's duties;

(c) Holding oneself or one's firm out as a construction manager by engaging in any act meet-
ing the definition or character of a construction manager as defined herein without a legally required
license;

(d) Fraud or deceit in the performance of a construction manager's duties; or
(e) Willful violation of the provisions of this chapter or the rules promulgated by the board.

(2) Proceedings which may result in the suspension or revocation of a license or certificate
of authority, or the imposition of probationary or other disciplinary conditions on the holder of a
license or certificate of authority, shall be conducted in accordance with the provisions of chapter
52, title 67, Idaho Code; provided however, that the suspension of a certificate of authority, upon
the notification by its holder that the construction manager it has designated to the board no longer
is a principal or employee of the firm, shall not be required to be conducted in accordance with the
provisions of chapter 52, title 67, Idaho Code.

(3) The board may, by rule, provide for the reinstatement of suspended or revoked licenses
upon such terms as it may impose.

HISTORY: I.C., 8 54-4508, as added by 1998, ch. 410, § 1, p. 1267; am. 2000, ch. 318, § 3,
p. 1073; am. 2005, ch. 213, § 34, p. 637.

8§ 54-4509. Certificates of authority for firms

(1) No firm shall provide or hold itself out as providing construction management services
unless it has a certificate of authority issued by the board. If one (1) or more principals or employ-
ees of a firm are licensed construction managers the firm may apply to the board for a certificate of
authority to provide and hold itself out as providing construction management services. An applica-
tion for a certificate of authority shall:

(a) Designate the licensed construction manager or managers, who are principals or employ-
ees of the firm, specified to be in responsible charge of construction management services provided
by the firm;



(b) Be accompanied by a statement signed by such licensed construction manager or manag-
ers accepting the responsibility and duty to provide construction management services for the firm;
and

(c) Contain such other information as the board reasonably may require.

If the board concludes that the construction manager or managers designated by the firm is or
are licensed in good standing and that the firm meets such other criteria reasonably established by
the board, it shall issue a certificate of authority to the firm authorizing it to provide and hold itself
out as providing construction management services.

(2) If the construction manager or managers designated by the firm cease to be licensed or to
be principals or employees of the firm, the firm shall immediately notify the board in writing and
shall cease to hold itself out as qualified to offer construction management services. Upon receiving
such notification the board shall suspend the firm's certificate of authority. If the firm is in the proc-
ess of providing construction management services when its designated licensed construction man-
ager becomes unable to provide those services, the firm shall complete the construction manage-
ment services for the project by using the services of another licensed construction manager who
need not be a principal or employee of the firm. The firm shall not provide or hold itself out as pro-
viding construction management services for other projects until the board has reinstated the firm's
certificate of authority which the board shall do if the firm submits an application for reinstatement
of its certificate of authority, which shall contain the information required for an original application
together with such other information as the board reasonably may require, and the board finds such
application to be satisfactory and complete.

HISTORY: I.C., § 54-4509, as added by 1998, ch. 410, 8 1, p. 1267.

§ 54-4510. Fees -- Disposition of funds

(1) The board shall adopt by rule reasonable fees not to exceed two hundred dollars ($ 200)
for each of the following:

(@) Initial examination and licensing;

(b) License renewal;

(c) Inactive licenses;

(d) License reinstatement; and

(e) Issuance, suspension and reinstatement of a certificate of authority.

(2) All fees collected by the board shall be paid to the public works contractors license board
and deposited in the state treasury, to the credit of the public works contractors license board fund,
and shall be used only for the administration of the provisions of this chapter. All expenses incurred
pursuant to the provisions of this chapter shall be paid from the public works contractors license
board fund. All fees collected by the board under the provisions of this chapter are hereby appropri-
ated for one (1) year following the effective [July 1, 1998] date of this chapter and thereafter as ap-
propriated each year by the legislature for carrying out the purposes and objectives of this chapter
and to pay all costs and expenses incurred in connection therewith. Such moneys shall be paid out



on warrants drawn by the state controller upon presentation of proper vouchers approved by the
board.

HISTORY: I.C., § 54-4510, as added by 1998, ch. 410, § 1, p. 1267; am. 1999, ch. 272, § 1,
p. 684.

NOTES:
CROSS REFERENCES. Public works contractors license fund. § 54-1921.

COMPILER'S NOTES. The bracketed date in subsection (2) was added by the compiler.

§ 54-4511. Bidding of contracts -- Dual capacity

(1) In soliciting bids or awarding contracts for public works construction, a licensed con-
struction manager shall comply with all notice and bidding laws with which an owner would be re-
quired to comply if it were to do the same activities without the assistance of a construction man-
ager.

(2) A licensed construction manager and the firm of which he is a principal or employee
shall not provide construction management services for a construction project on which the licensed
construction manager or his firm also provides design services or other construction related ser-
vices, whether as a contractor or subcontractor. Provided however, that this section shall not pre-
clude a licensed architect or registered professional engineer from providing public works construc-
tion management services which are normally provided by licensed architects or registered profes-
sional engineers for a project on which the person or firm has provided design services. Such public
works construction management services provided by a licensed architect or registered professional
engineer shall not include the procurement of equipment or construction work required by law to be
competitively bid for public works construction.

(3) No public entity shall enter into a contract with any person or firm for construction man-
agement services if such person or firm is required to be licensed under this chapter unless:

(a) Such person holds a valid license or such firm holds a valid certificate issued pursuant to
this chapter; and

(b) The selection of such construction manager is made pursuant to section 67-2320, Idaho
Code.

HISTORY: I.C., 8 54-4511, as added by 1998, ch. 410, § 1, p. 1267.

§ 54-4512. Requirement of bond

A licensed construction manager or firm providing public works construction management services
shall be required to post a payment and performance bond or bonds in the amount of the total con-
struction management contract to secure the construction manager's obligations thereunder.



HISTORY: I.C., 8§ 54-4512, as added by 1998, ch. 410, § 1, p. 1267.

§ 54-4513. Penalties

Any person who violates any provision of this chapter shall, upon conviction, be guilty of a misde-
meanor, and shall be punished by a fine not to exceed five thousand dollars ($ 5,000) or by impris-
onment in the county jail for a term not to exceed one (1) year, or by both such fine and imprison-
ment, at the discretion of the court.

HISTORY: I.C., § 54-4513, as added by 1998, ch. 410, § 1, p.1267; am. 2000, ch. 318, § 4,
p. 1073.

§ 54-4514. Injunctive relief

The board may bring an action in the district court for a temporary restraining order, preliminary
injunction or permanent injunction against any person who violates the provisions of this chapter.

HISTORY: I.C., 8 54-4514, as added by 1998, ch. 410, § 1, p. 1267.

TITLE 63. REVENUE AND TAXATION
CHAPTER 15. COLLECTION OF TAXES FROM
PUBLIC WORKS CONTRACTORS

§ 63-1501. Definitions
As used in this act, the following terms shall have the following meanings:

"Contracting units" shall include the state or any officer or department thereof, the counties or other
subdivisions of the state, and all municipal and quasi-municipal corporations therein.

"Contractor” shall mean any person, firm, copartnership, association, or corporation, foreign or do-
mestic, entering into a contract for the construction, erection, repair, or improvement of any kind or
character of public works in this state.

"Taxes" shall mean all taxes, assessments, excises, and license fees authorized to be levied, as-
sessed, and collected under the laws of this state, other than taxes on real property.

"Taxing unit" shall mean the state or any officer or department thereof, the counties or other subdi-
visions of the state, and all municipal and quasi-municipal corporations therein authorized by law to
assess, levy and collect taxes.



HISTORY: 1937, ch. 246, § 1, p. 440.

NOTES:
COMPILER'S NOTES. The words "this act" refer to S.L. 1937, ch. 246 which is compiled as
88 63-1501 -- 63-1505.

8 63-1502. Conditions precedent to contract for public works

Before entering into a contract for the construction of any public works in this state, the contracting
unit shall require as conditions precedent that the contractor be authorized to do business in this
state and that he furnish satisfactory evidence that he has paid or secured to the satisfaction of the
respective taxing units all taxes for which he or his property is liable then due or delinquent.

HISTORY: 1937, ch. 246, § 2, p. 440.

8 63-1503. Contractor for public works to pay or secure taxes -- Agreement

Every contract for the construction of public works by a contracting unit of this state shall contain
substantially the following provisions:

The contractor, in consideration of securing the business of erecting or constructing public works in
this state, recognizing that the business in which he is engaged is of a transitory character, and that
in the pursuit thereof, his property used therein may be without the state when taxes, excises, or li-
cense fees to which he is liable become payable, agrees:

1. To pay promptly when due all taxes, (other than on real property), excises and license fees
due to the state, its subdivisions, and municipal and quasi-municipal corporations therein, accrued
or accruing during the term of this contract, whether or not the same shall be payable at the end of
such term;

2. That if the said taxes, excises, and license fees are not payable at the end of said term, but
liability for the payment thereof exists, even though the same constitute liens upon his property, to
secure the same to the satisfaction of the respective officers charged with the collection thereof; and

3. That, in the event of his default in the payment or securing of such taxes, excises, and li-
cense fees, to consent that the department, officer, board, or taxing unit entering into this contract
may withhold from any payment due him hereunder the estimated amount of such accrued and ac-
cruing taxes, excises, and license fees for the benefit of all taxing units to which said contractor is
liable.

HISTORY: 1937, ch. 246, § 3, p. 440.
NOTES:

COMPILER'S NOTES. The words enclosed in parentheses so appeared in the law as en
acted.



§ 63-1504. Duty of public officers to withhold amount of taxes

Before the state board of examiners, the board of county commissioners, or the board of any mu-
nicipal or quasi-municipal corporation or other taxing unit in this state, shall approve any claim on
account of the construction of public works in this state, it shall require that the claimant furnish
evidence that he has paid all taxes, excises, and license fees due to the state and its taxing units, due
and payable during the term of the contract for such construction, and that he has secured all such
taxes, excises, and license fees liability for the payment of which has accrued during the term of
such contract, notwithstanding they may not yet be due or payable.

HISTORY: 1937, ch. 246, § 4, p. 440.

8§ 63-1505. Penalty for dereliction of duty

Any officer of a contracting unit who fails to comply with or violates any of the provisions hereof
shall be liable personally and on his official bond for the amount of any tax loss by any taxing unit
incurred as a result of failure to comply with the terms hereof.

HISTORY: 1937, ch. 246, § 5, p. 440.

NOTES:
EFFECTIVE DATES. Section 6 of S.L. 1937, ch. 246 declared an emergency. Approved
March 19, 1937.

TITLE 67. STATE GOVERNMENT AND STATE AFFAIRS
CHAPTER 23. MISCELLANEOUS PROVISIONS

8 67-2310. Subcontractors to be listed on bid of general contractor -- Exceptions

(1) Hereafter, before the state of Idaho, the separate counties, cities, towns, villages or
school districts within the state of Idaho shall let contracts for the construction, alteration or repair
of any and all buildings, improvements or public works, and such construction, alteration or repair
requires plumbing, HVAC work, or electrical work, the general contractor shall be required to in-
clude in his bid the name, or names and address, or addresses, of the subcontractors who shall, in
the event the contractor secures the contract, subcontract the plumbing, HVAC work, and electrical
work under the general contract. In the event that the general contractor intends to self-perform the
plumbing, HVAC or electrical work, the general contractor must be properly licensed by the state of
Idaho to perform such work. The general contractor shall demonstrate compliance with this re-
quirement by listing the valid contractor's license number for the plumbing, HVAC or electrical
work to be self-performed by the general contractor on the bid form.

(2) No general contractor shall name any subcontractor in his bid unless the general contrac-
tor has received communication from the subcontractor. For the purposes of this section, "commu-



nication” shall include telephone, mail, facsimile machine, in person, or by computer using the
internet or a bid service.

(3) In the event a general contractor secures the contract, and if the general contractor and a
named subcontractor cannot finalize the terms of agreement between them for any reason other than
cost, the general contractor shall name another subcontractor by written notification within ten (10)
days of being awarded the public works contract. The general contractor shall disclose to the public
entity the cost for work to be performed by the substitute subcontractor. If the amount of the substi-
tute subcontractor's bid is less than the original subcontractor's bid, the reduction in cost shall be
passed through to the benefit of the public entity which awarded the contract.

(4) This act shall not apply to the construction, alteration or repair of public buildings under
the jurisdiction of the board of regents of the University of 1daho.

(5) This act shall have no application to the preparation and submission of plans and specifi-
cations pursuant to statute or local ordinance.

(6) Failure to name subcontractors or list the valid contractor's license number for plumbing,
HVAC or electrical work being self-performed by the general contractor as required by subsection
(1) of this section shall render any bid submitted by a general contractor unresponsive and void.

(7) At the time subcontractors are named in accordance with the provisions of this section,
they must possess the appropriate licenses or certificates of competency issued by the state of Idaho
covering the contractor work classification in which each respective subcontractor is named.

HISTORY: I.C., 8 67-2310, as added by 1953, ch. 124, § 1, p. 195; am. 1963, ch. 16, § 1, p.
150; am. 1999, ch. 167, § 1, p. 454; am. 2007, ch. 127, § 3, p. 382.

NOTES:

AMENDMENTS. The 2007 amendment, by ch. 127, in subsection (1), twice substituted
"HVAC work™ for "heating and air conditioning work," and added the last two sentences;
and in subsection (6), inserted "or list the valid contractor's license number for plumbing,
HVAC or electrical work being self-performed by the general contractor” and "by
subsection (1)."

COMPILER'S NOTES. The words "This act” in subsections (4) and (5) refer to S.L. 1953,
ch. 124, compiled as this section.

EFFECTIVE DATES. Section 2 of S.L. 1953, ch. 124 declared an emergency. Approved
March 10, 1953.
Section 2 of S.L. 1963, ch. 16 declared an emergency. Approved February 15, 1963.
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CONSTITUTIONALITY.

In specifying that only names of licensed electrical and mechanical subcontractors be in-
cluded in the general contractor's bid this section does not violate the equal protection laws,
for the classification is reasonably related to the state's legitimate interest in protecting
public health and safety which is greatly affected by skilled application of these trades.
Neilson & Co. v. Cassia & Twin Falls County Joint Class A School Dist. 151, 96 Idaho 763,
536 P.2d 1113 (1975).

CONSTRUCTION.

Where a contractor's bid on a school construction contract involving an estimated cost of
$465,331 listed only a "AA" licensed subcontractor, the bid was unacceptable because the
subcontractor did not hold the specific license "AAA" for the designated classification of
operations and should have been rejected by the school board. Neilson & Co. v. Cassia &
Twin Falls County Joint Class A School Dist. 151, 96 Idaho 763, 536 P.2d 1113 (1975).

PURPOSE.

The purpose of this section is to invite effective competition, prevent fraud, and to secure
subcontractors who are capable of satisfactorily performing the work and furnishing
supplies at the lowest overall cost, and though public works contractors are required to
state their specialty subcontractors, legal contractual status is not conferred on the subcon-
tractor so named. Mitchell v. Siqueiros, 99 Idaho 396, 582 P.2d 1074 (1978).

RECOVERY OF DAMAGES.

A school board did not have the right to waive compliance with this section and where the
school board accepted a bid for construction of a junior high school which was void since
the named subcontractor's license was inappropriate for the designated work classification
the contractor which submitted the next lowest bid was entitled to recover damages incurred
in bidding the contract. Neilson & Co. v. Cassia & Twin Falls County Joint Class A School
Dist. 151, 96 ldaho 763, 536 P.2d 1113 (1975).

CITED IN: Neilsen & Co. v. Cassia & Twin Falls County Joint Class A School Dist. 151,
103 Idaho 317, 647 P.2d 773 (Ct. App. 1982); Agricultural Servs., Inc. v. City of Gooding,
120 Idaho 627, 818 P.2d 331 (Ct. App. 1991).

8§ 67-2348. Preference for Idaho domiciled contractors on public works

To the extent permitted by federal laws and regulations, whenever the state of Idaho, or any de-
partment, division, bureau or agency thereof, or any city, county, school district, irrigation district,
drainage district, sewer district, highway district, good road district, fire district, flood district, or
other public body, shall let for bid any contract to a contractor for any public works, the contractor
domiciled outside the boundaries of Idaho shall be required, in order to be successful, to submit a
bid the same percent less than the lowest bid submitted by a responsible contractor domiciled in
Idaho as would be required for such an Idaho domiciled contractor to succeed over the bidding con-
tractor domiciled outside Idaho on a like contract being let in his domiciliary state.



HISTORY: I.C., 8§ 67-2348, as added by 1982, ch. 232, § 1, p. 613.

TITLE 67. STATE GOVERNMENT AND STATE AFFAIRS
CHAPTER 26. DEPARTMENT OF SELF-GOVERNING AGENCIES

8 67-2601. Department created -- Organization -- Director -- Bureau of occupational licenses
created

(1) There is hereby created the department of self-governing agencies. The department shall,
for the purposes of section 20, article IV of the constitution of the state of Idaho, be an executive
department of the state government.

(2) The department shall consist of the following:

(a) Agricultural commodity commissions: Idaho apple commission, as provided by chapter
36, title 22, Idaho Code; Idaho bean commission, as provided by chapter 29, title 22, Idaho Code;
Idaho beef council, as provided by chapter 29, title 25, Idaho Code; Idaho cherry commission, as
provided by chapter 37, title 22, ldaho Code; Idaho dairy products commission, as provided by
chapter 31, title 25, Idaho Code; Idaho pea and lentil commission, as provided by chapter 35, title
22, ldaho Code; Idaho potato commission, as provided by chapter 12, title 22, Idaho Code; the
Idaho wheat commission, as provided by chapter 33, title 22, Idaho Code; and the Idaho aquaculture
commission, as provided by chapter 44, title 22, Idaho Code.

(b) Professional and occupational licensing boards: Idaho state board of certified public ac-
countancy, as provided by chapter 2, title 54, Idaho Code; board of acupuncture, as provided by
chapter 47, title 54, Idaho Code; board of architectural examiners, as provided by chapter 3, title 54,
Idaho Code; office of the state athletic director, as provided by chapter 4, title 54, ldaho Code;
board of barber examiners, as provided by chapter 5, title 54, Idaho Code; board of commissioners
of the Idaho state bar, as provided by chapter 4, title 3, Idaho Code; board of chiropractic physi-
cians, as provided by chapter 7, title 54, Idaho Code; Idaho board of cosmetology, as provided by
chapter 8, title 54, Idaho Code; Idaho counselor licensing board, as provided by chapter 34, title 54,
Idaho Code; state board of dentistry, as provided by chapter 9, title 54, Idaho Code; state board of
denturitry, as provided by chapter 33, title 54, Idaho Code; state board of engineering examiners, as
provided by chapter 12, title 54, Idaho Code; state board for registration of professional geologists,
as provided by chapter 28, title 54, ldaho Code; speech and hearing services licensure board, as
provided by chapter 29, title 54, Idaho Code; Idaho physical therapy licensure board, as provided by
chapter 22, title 54, Idaho Code; Idaho state board of landscape architects, as provided by chapter
30, title 54, Idaho Code; liquefied petroleum gas safety board, as provided by chapter 53, title 54,
Idaho Code; state board of medicine, as provided by chapter 18, title 54, Idaho Code; state board of
morticians, as provided by chapter 11, title 54, Idaho Code; board of naturopathic medical examin-
ers, as provided by chapter 51, title 54, Idaho Code; board of nurses, as provided by chapter 14, title
54, Idaho Code; board of examiners of nursing home administrators, as provided by chapter 16, title
54, Idaho Code; state board of optometry, as provided by chapter 15, title 54, Idaho Code; Idaho
outfitters and guides board, as provided by chapter 21, title 36, ldaho Code; board of pharmacy, as
provided by chapter 17, title 54, Idaho Code; state board of podiatry, as provided by chapter 6, title
54, Idaho Code; Idaho state board of psychologist examiners, as provided by chapter 23, title 54,



Idaho Code; ldaho real estate commission, as provided by chapter 20, title 54, Idaho Code; real es-
tate appraiser board, as provided by chapter 41, title 54, Idaho Code; board of social work examin-
ers, as provided by chapter 32, title 54, Idaho Code; the board of veterinary medicine, as provided
by chapter 21, title 54, Idaho Code; the board of examiners of residential care facility administra-
tors, as provided by chapter 42, title 54, Idaho Code; and the board of drinking water and wastewa-
ter professionals, as provided by chapter 24, title 54, Idaho Code.

(c) The board of examiners, pursuant to section 67-2001, Idaho Code.

(d) The division of building safety: building code board, chapter 41, title 39, ldaho Code;
manufactured home advisory board, chapter 21, title 44, Idaho Code; electrical board, chapter 10,
title 54, Idaho Code; public works contractors board, chapter 19, title 54, ldaho Code; plumbing
board, chapter 26, title 54, Idaho Code; public works construction management, chapter 45, title 54,
Idaho Code; the heating, ventilation and air conditioning board, chapter 50, title 54, Idaho Code;
and modular buildings, chapter 43, title 39, Idaho Code.

(e) The division of veterans services to be headed by a division administrator who shall be a
nonclassified employee exempt from the provisions of chapter 53, title 67, Idaho Code. The admin-
istrator of the division shall administer the provisions of chapter 2, title 65, Idaho Code, and chapter
9, title 66, Idaho Code, with the advice of the veterans affairs commission established under chapter
2, title 65, Idaho Code, and shall perform such additional duties as are imposed upon him by law.

(3) The bureau of occupational licenses is hereby created within the department of self-
governing agencies.

HISTORY: I.C., § 67-2601, as added by 1974, ch. 13, § 2, p. 138; am. 1976, ch. 213, § 2, p.
776; am. 1982, ch. 183, § 2, p. 480; am. 1994, ch. 15, 8 1, p. 28; am. 1995, ch. 44, § 61, p.
65; am. 1996, ch. 421, § 6, p. 1406; am. 2000, ch. 59, § 8, p. 125; am. 2000, ch. 82, § 2, p.
170; am. 2000, ch. 274, § 152, p. 799; am. 2000, ch. 438, § 2, p. 1396; am. 2001, ch. 150, §
1, p. 544; am. 2002, ch. 111, § 2, p. 310; am. 2003, ch. 201, § 18, p. 529; am. 2004, ch. 313,
8 7, p. 878; am. 2004, ch. 335, § 3, p. 995; am. 2004, ch. 350, § 2, p. 1042; am. 2005, ch.
143, § 2, p. 441; am. 2005, ch. 277, § 3, p. 852; am. 2005, ch. 329, § 3, p. 1026; am. 2006,
ch. 16, § 26, p. 42; am. 2006, ch. 79, § 10, p. 238; am. 2006, ch. 116, § 22, p. 315; am.
2007, ch. 162, § 1, p. 485; am. 2007, ch. 252, § 15, p. 737; am. 2008, ch. 27, § 17, p. 56.

NOTES:
PRIOR LAWS. Former § 67-2601, which comprised S.L. 1919, ch. 8, 8§ 26, p. 43, subd. 41,
am. 1919, ch. 48, § 1, p. 148; C.S., § 256; I.C.A., § 65-2501, was repealed by S.L. 1974, ch.
18, 8§ 1.

AMENDMENTS. This section was amended by four 2000 acts -- ch. 59, § 8, ch. 82, § 2, ch.
274, 8 152 and ch. 438, § 2, all effective July 1, 2000, which do not conflict and have been
compiled together.

The 2000 amendment, by ch. 59, 8§ 8, added subdivision (2)(e) and made minor stylistic
changes.

The 2000 amendment, by ch. 82, § 2, inserted "board of acupuncture, as provided by chap-
ter 47, title 54, Idaho Code™" following "Idaho state board of certified public accountancy, as
provided by chapter 2, title 54, Idaho Code" in subdivision (2)(b).



The 2000 amendment, by ch. 274, 8 152, substituted "residential or assisted living" for
"residential care™ in subdivision (2)(b).

The 2000 amendment, by ch. 438, 8 2, deleted "public works contractors licensing board, as
provided by chapter 19, title 54 Idaho Code" preceding "ldaho real estate commission” in
subdivision (2)(b); inserted "chapter 19, title 54, Idaho Code, relating to licensing of public
works contractors” preceding "chapter 26, title 54, Idaho Code, relating to plumbing and
plumbers™; and made minor stylistic changes.

This section was amended by three 2004 acts that are compatible and have been compiled
together.

The 2004 amendment, by ch. 313, § 7, substituted "installer licensing™ for "broker li-
censing” in the third sentence in subsection (2)(d).

The 2004 amendment, by ch. 335, § 3, added "and the board of drinking water and wastewa-
ter professionals, as provided by chapter 24, title 54, Idaho Code™ at the end of subsection
(2)(b).

The 2004 amendment, by ch. 350, § 2, added "and the Idaho aquaculture commission, as
provided by chapter 44, title 22, Idaho Code" at the end of subsection (2)(a).

This section was amended by three 2005 acts which seem to be compatible and have been
compiled together.

The 2005 amendment, by ch. 143, § 2, inserted "liquefied petroleum gas safety board, as
provided by chapter 51 [53], title 54, Idaho Code" near the middle of paragraph (2)(b).

The 2005 amendment, by ch. 277, 8§ 3, substituted "speech and hearing services licensure
board" for "board of hearing aid dealers and fitters" near the middle of paragraph (2)(b).
The 2005 amendment, by ch. 329, § 3, inserted "board of naturopathic medical examiners,
as provided by chapter 51, title 54, Idaho Code" near the middle of paragraph (2)(b).

This section was amended by three 2006 acts which appear to be compatible and have been
compiled together.

The 2006 amendment, by ch. 16, substituted "as provided by chapter 53" for "as provided by
chapter 51" following its heading "liquefied petroleum gas safety board™ in subsection
(2)(b).

The 2006 amendment, by ch. 79, substituted "chapter 53, title 54" for “chapter 51, title 54"
in subsection (2)(b); divided subsection (2)(d) into subsections (2)(d) to (2)(d)(ii); inserted
"deputy administrators™ in the introductory paragraph of subsection (2)(d); in present
subsection (2)(d)(i), deleted "and recreational vehicles" following "manufactured home"
and inserted "chapter 22, title 44, Idaho Code, relating to manufactured home installation;
chapter 25, title 44, Idaho Code, relating to mobile home rehabilitation™ and "chapter 19,
title 54, Idaho Code, relating to public works contractor licensing; chapter 50, title 54,
Idaho Code, relating to heating, ventilation and air conditioning systems."

The 2006 amendment, by ch. 116, in subsection (2)(b), inserted "ldaho physical therapy
licensure board, as provided by chapter 22, title 54, Idaho Code", substituted "chapter 53,
title 54" for "chapter 51, title 54", and deleted "and its associated physical therapist advi-
sory board, as provided by chapter 22, title 54, Idaho Code" preceding "state board of mor-
ticians."

This section was amended by two 2007 acts which appear to be compatible and have been
compiled together.

The 2007 amendment, by ch. 162, in subsection (2)(a), deleted "ldaho prune commission, as
provided by chapter 30, title 22, Idaho Code™ from the list of commissions; and rewrote



subsection (2)(d), revising provisions relating to the powers and duties of the division of
building safety.

The 2007 amendment, by ch. 252, inserted "the Idaho building code act; chapter 43, title 39,
Idaho Code, relating to" near the beginning in subsection (2)(d)(i).

The 2008 amendment, by ch. 27, substituted "and modular buildings, chapter 43, title 39,
Idaho Code" for "the Idaho building code act; chapter 43, title 39, Idaho Code, relating to"
in subsection (2)(d).

EFFECTIVE DATES. Section 64 of S.L. 1995, ch. 44 declared an emergency and provided
that 8§ 4 and 58 - 62 should be in full force and effect on and after passage and approval;
approved March 6, 1995; section 65 provided that all the remaining sections of the act
should be in full force and effect on and after October 1, 1995.

Section 4 of S.L. 2002, ch. 111 declared an emergency. Approved March 19, 2002.

Section 4 of S.L. 2004, ch. 335 declared an emergency. Approved March 24, 2004.

COLLATERAL REFERENCES. 53 C.J.S., Licenses, § 8 et seq.

TITLE 67. STATE GOVERNMENT AND STATE AFFAIRS
CHAPTER 28. PURCHASING BY POLITICAL SUBDIVISIONS

§ 67-2802. Applicability

The provisions of this chapter establish procurement requirements for all political subdivisions of
the state of Idaho. The public works construction procurement process set forth in this chapter shall
function in a complementary manner with the public works contractors license board and the proce-
dures which that board administers. Any general procurement procedures set forth in this chapter
shall be supplemented by the provisions of any specific statute pertaining to the awarding of any
contract for the purchase or acquisition of any service, commodity or thing made expressly applica-
ble to any particular political subdivision or by means of any additional administrative process that
otherwise establishes additional express requirements. No provisions of this chapter shall be
deemed to preclude the use of procurement procedures otherwise authorized by law.

HISTORY: I.C., § 67-2802, as added by 2005, ch. 213, § 37, p. 637.
NOTES:

LexisNexis 50 State Surveys, Legislation & Regulations
Government Procurement of Goods

§ 67-2804. Waiver
(1) Whenever the provisions of this chapter require a public works contractor's license to bid

upon a public construction project, such requirement shall be deemed waived whenever federal law
prohibits requiring licensure as a precondition for submitting a bid.



(2) Nothing in this section shall be deemed to prohibit a political subdivision from perform-
ing construction or repair work on the political subdivision's own facilities.

(3) Whenever this chapter provides time limits for objection or appeal, any objection or ap-
peal not perfected within such time limitations shall be deemed to constitute a waiver of any rights
to raise such objection or appeal thereafter.

HISTORY: I.C., 8 67-2804, as added by 2005, ch. 213, § 37, p. 637.
NOTES:

LexisNexis 50 State Surveys, Legislation & Regulations
Government Procurement of Goods

8 67-2805. Procurement of public works construction

(1) For any contemplated public works construction project with an estimated total cost of
less than fifty thousand dollars ($ 50,000), where the political subdivision determines that there may
be a lack of available licensed contractors, a political subdivision may publish a notice of intent to
procure in its official newspaper, concurrently sending such notice to the public works contractors
license board, in order to solicit statements of interest from licensed public works contractors to de-
termine whether one (1) or more licensed contractors is interested in submitting bids. Such notice of
intent to procure shall be provided by the same means required for published solicitation of com-
petitive bids and shall contain essentially the same information as such published notice. If no li-
censed public works contractor submits a statement of interest, the political subdivision may pur-
chase public works construction from other than a licensed public works contractor by using the
same procurement procedures otherwise specified herein.

(2) When a political subdivision contemplates an expenditure to procure public works con-
struction valued in excess of twenty-five thousand dollars ($ 25,000) but not to exceed one hundred
thousand dollars ($ 100,000), the procurement procedures of this subsection (2) shall apply:

(a) The solicitation for bids for the public works construction to be performed shall be sup-
plied to no fewer than three (3) owner-designated licensed public works contractors by written
means, either by electronic or physical delivery. The solicitation shall describe the construction
work to be completed in sufficient detail to allow an experienced public works contractor to under-
stand the construction project the political subdivision seeks to build.

(b) The solicitation for bids shall describe the electronic or physical delivery method or
methods authorized to submit a bid, the date and time by which a bid proposal must be received by
the clerk, secretary or other authorized official of the political subdivision, and shall provide a rea-
sonable time to respond to the solicitation, provided that except in the event of an emergency, such
time shall not be less than three (3) business days.

(c) Written objections to specifications or bid procedures must be received by the clerk, sec-
retary or other authorized official of the political subdivision at least one (1) business day before the
date and time upon which bids are scheduled to be received.



(d) When written bids have been received, by either physical or electronic delivery, they
shall be submitted to the governing board or governing board-authorized official which shall ap-
prove the responsive bid proposing the lowest procurement price or reject all bids and publish no-
tice for bids, as before.

(e) If the political subdivision finds that it is impractical or impossible to obtain three (3)
bids for the proposed public works procurement, the political subdivision may acquire the work in
any manner the political subdivision deems best from a qualified public works contractor quoting
the lowest price. When fewer than three (3) bids are considered, a description of the efforts under-
taken to procure at least three (3) bids shall be documented by the political subdivision and such
documentation shall be maintained for at least six (6) months after the procurement decision is
made. If two (2) or more price quotations offered by different licensed public works contractors are
the same and the lowest responsive bids, the governing board or governing-board authorized official
may accept the one (1) it chooses.

(3) When a political subdivision contemplates an expenditure to purchase public works con-
struction valued in excess of one hundred thousand dollars ($ 100,000), the procurement procedures
of this subsection (3) shall apply. The purchase of construction services shall be made pursuant to a
competitive sealed bid process with the purchase to be made from the qualified public works con-
tractor submitting the lowest bid price complying with bidding procedures and meeting the pre-
qualifications, if any are provided, established by the bid documents. Competitive bidding for pub-
lic works may proceed through either of two (2) alternative procedures as set forth below:

(a) Category A. Competitive bidding procedures shall be open to receipt of bids from any li-
censed public works contractor desiring to bid upon a public works project. For a category A bid,
the political subdivision may only consider the amount bid, bidder compliance with administrative
requirements of the bidding process, and whether the bidder holds the requisite license, and shall
award the bid to the qualified bidder submitting the lowest responsive bid.

(i) The request for bids for a category A procurement shall set a date and place for the public
opening of bids. Two (2) notices soliciting bids shall be published in the official newspaper of the
political subdivision. The first notice shall be published at least two (2) weeks before the date for
opening bids, with the second notice to be published in the succeeding week at least seven (7) days
before the date that bids are scheduled to be opened. The notice shall succinctly describe the project
to be constructed. Copies of specifications, bid forms, bidder's instructions, contract documents, and
general and special instructions shall be made available upon request and payment of a reasonable
plan copy fee by any interested bidder.

(if) Written objections to specifications or bidding procedures must be received by the clerk,
secretary or other authorized official of the political subdivision at least three (3) business days be-
fore the date and time upon which bids are scheduled to be opened. The administrative officer or
governing board supervising the bidding process shall respond to any such objection in writing and
communicate such response to the objector and all other plan holders, adjusting bidding timeframes
if necessary.

(iii) All bids shall be presented or otherwise delivered under sealed cover to the clerk of the
political subdivision or other authorized agent of the political subdivision designated by the infor-
mation provided to bidders by the political subdivision with a concise statement marked on the out-
side generally identifying the expenditure to which the bid pertains.



(iv) If the political subdivision deems it is in the political subdivision's best interest, it may
require the bidder to provide bid security in an amount equal to at least five percent (5%) of the
amount bid. If required, a bid shall not be considered unless one (1) of the forms of bidder's security
is enclosed with it, and unless the bid is submitted in a form which substantially complies with the
form provided by the political subdivision. The political subdivision may require that the bid secu-
rity be in one (1) of the following forms:

(A) Cash;
(B) A cashier's check made payable to the political subdivision;
(C) A certified check made payable to the political subdivision; or

(D) A bidder's bond executed by a qualified surety company, made payable to the political
subdivision.

(v) Any bid received by the political subdivision may not be withdrawn after the date and
time set in the notice for opening of bids. When sealed bids have been received, they shall be
opened in public at a designated place and time, thereafter to be compiled and submitted to the gov-
erning board for award.

(vi) If the successful bidder fails to execute the contract, the amount of his bidder's security
may be forfeited to the political subdivision at the sole discretion of the political subdivision and the
proceeds shall be deposited in a designated fund out of which the expenses of procuring substitute
performance are paid.

(vii) The political subdivision may, on the refusal or failure of the successful bidder to exe-
cute the contract, award the contract to the qualified bidder submitting the next lowest responsive
bid. If the governing board awards the contract to the next lowest qualified bidder, the amount of
the lowest qualified bidder's security may be applied by the political subdivision to the difference
between the lowest responsive bid and the next lowest responsive bid, and the surplus, if any, shall
be returned to the lowest bidder if cash or check is used, or to the surety on the bidder's bond if a
bond is used, less reasonable administrative costs not to exceed twenty-five percent (25%) of the
amount of the bidder's security to the owner.

(viii) In its discretion, the governing board may reject all bids presented and re-bid, or the
governing board may, after finding it to be a fact, pass a resolution declaring that the project sought
to be accomplished by the expenditure can be performed more economically by purchasing goods
and services on the open market. If identical bids are received, the governing board may choose the
bidder it prefers. If no bids are received, the governing board may procure the goods or services
without further competitive bidding procedures.

(ix) If the governing board of any political subdivision chooses to award a competitively bid
contract involving the procurement of public works construction to a bidder other than the apparent
low bidder, the political subdivision shall declare its reason or reasons on the record and shall com-
municate such reason or reasons in writing to all persons who have submitted a competing bid.

(x) If any participating bidder objects to such award, such bidder shall respond in writing to
the notice from the political subdivision within seven (7) calendar days of the date of transmittal of
the notice, setting forth in such response the express reason or reasons that the award decision of the
governing board is in error. Thereafter, staying performance of any procurement until after address-
ing the contentions raised by the objecting bidder, the governing board shall review its decision and



determine whether to affirm its prior award, modify the award, or choose to re-bid, setting forth its
reason or reasons therefor. After completion of the review process, the political subdivision may
proceed as it deems to be in the public interest.

(b) Category B. Competitive bidding procedures shall be open to licensed public works con-
tractors only after meeting preliminary supplemental qualifications established by the political sub-
division. The solicitation for bids in a category B procurement shall consist of two (2) stages, an
initial stage determining supplemental prequalifications for licensed contractors, either prime or
specialty contractors, followed by a stage during which bid prices will be accepted only from pre-
qualified contractors.

(i) Notice of the prequalification stage of the category B competitive bidding process shall
be given in the same manner that notice of competitive bidding is provided for a category A com-
petitive bid request, providing a specific date and time by which qualifications statements must be
received. Political subdivisions may establish prequalification standards premised upon demon-
strated technical competence, experience constructing similar facilities, prior experience with the
political subdivision, available nonfinancial resources, equipment and personnel as they relate to the
subject project, and overall performance history based upon a contractor's entire body of work. Such
request must include the standards for evaluating the qualifications of prospective bidders.

(if) During the initial stage of the category B bidding process, licensed contractors desiring
to be prequalified to bid on a project must submit a written response to a political subdivision's re-
quest for qualifications.

(i) Written objections to prequalification procedures must be received by the clerk, secre-
tary or other authorized official of the political subdivision at least three (3) business days before
the date and time upon which prequalification statements are due. The administrative officer or
governing board supervising the bidding process shall respond to any such objection in writing and
communicate such response to the objector and all other contractors seeking to prequalify, adjusting
bidding timeframes if necessary. After a review of qualification submittals, the political subdivision
may select licensed contractors that meet the prequalification standards. If any licensed contractor
submits a statement of qualifications but is not selected as a qualified bidder, the political subdivi-
sion shall supply a written statement of the reason or reasons why the contractor failed to meet pre-
qualification standards.

(iv) Any licensed contractor that fails the prequalification stage can appeal any such deter-
mination to the governing board within seven (7) days after transmittal of the prequalification re-
sults to contest the determination. If the governing board sustains the decision that a contractor fails
to meet prequalification standards, it shall state its reason or reasons for the record. A governing
board decision concerning prequalification may be appealed to the public works contractors license
board no more than fourteen (14) days following any decision on appeal made by the governing
board. The public works contractors license board shall decide any such appeal within thirty-five
(35) days of the filing of a timely appeal. The public works contractors license board shall allow
participation, written or oral, by the appealing contractor and the political subdivision, either by
employing a hearing officer or otherwise. The public works contractors license board shall not sub-
stitute its judgment for that of the political subdivision, limiting its review to determining whether
the decision of the governing board is consistent with the announced prequalification standards,
whether the prequalification standards comport with the law and whether the governing board's de-
cision is supported by the entirety of the record. The decision of the public works contractors li-



cense board shall be written and shall state the reason or reasons for the decision. Category B pre-
qualification procedures that are appealed shall be stayed during the pendency of the prequalifica-
tion appeal until the public works contractors license board completes its review, but in no instance
more than forty-nine (49) days after the appellate decision of the governing board regarding pre-
qualification. Any licensed public works contractor affected by a decision on appeal by the public
works contractors license board may, within twenty-eight (28) days of the final decision, seek judi-
cial review as provided by chapter 52, title 67, Idaho Code.

(v) Following the conclusion of the prequalification administrative procedures, the bidding
stage shall proceed by the setting of a time, date and place for the public opening of bids. In circum-
stances involving prequalified prime contractors, a notice soliciting bids shall be transmitted to pre-
qualified bidders at least fourteen (14) days before the date of opening the bids. In circumstances
involving prequalified specialty or subordinate contractors, the notice soliciting bids shall be pub-
lished in the same manner applicable to category A bids. The notice shall succinctly describe the
project to be constructed. Copies of specifications, bid forms, bidder's instructions, contract docu-
ments, and general and special instructions shall be made available upon request and payment of a
reasonable plan copy fee by any eligible bidder.

(vi) Written objections to specifications or bidding procedures must be received by the clerk,
secretary or other authorized official of the political subdivision at least three (3) business days be-
fore the date and time upon which bids are scheduled to be opened.

(vii) All category B bids shall be presented or otherwise delivered under sealed cover to the
clerk or other authorized agent of the political subdivision designated by the instructions to bidders
with a concise statement marked on the outside generally identifying the expenditure to which the
bid pertains.

(viii) If the political subdivision deems it is in the political subdivision's best interest, it may
require the bidder to provide bid security in an amount equal to at least five percent (5%) of the
amount bid. If required, a bid shall not be considered unless one (1) of the forms of bidder's security
is enclosed with it, and unless the bid is submitted in a form which substantially complies with the
form provided by the political subdivision. The political subdivision may require that the bid secu-
rity be in one (1) of the following forms:

(A) Cash;
(B) A cashier's check made payable to the political subdivision;
(C) A certified check made payable to the political subdivision; or

(D) A bidder's bond executed by a qualified surety company, made payable to the political
subdivision.

(ix) Any category B bid received by a political subdivision may not be withdrawn after the
date and time set in the notice for opening of bids. When sealed bids have been received, they shall
be opened in public at a designated place and time, thereafter to be compiled and submitted to the
governing board for award. If identical bids are received, the governing board may choose the bid-
der it prefers. If the successful bidder fails to execute the contract, the amount of his bidder's secu-
rity may be forfeited to the political subdivision, in the sole discretion of the political subdivision,
and the proceeds shall be deposited in a designated fund out of which the expenses for procuring
substitute performance are paid.



(x) The political subdivision may, on the refusal or failure of the successful bidder to exe-
cute the contract, award the contract to the qualified bidder submitting the next lowest responsive
bid. If the governing board awards the contract to the next lowest qualified bidder, the amount of
the lowest qualified bidder's security, if forfeited, shall be applied by the political subdivision to the
difference between the lowest responsive bid and the next lowest responsive bid, and the surplus, if
any, shall be returned to the lowest bidder if cash or check is used, or to the surety on the bidder's
bond if a bond is used, less reasonable administrative costs not to exceed twenty-five percent (25%)
of the amount of the bidder's security.

(xi) In its discretion, the governing board may reject all bids presented and re-bid, or the
governing board may, after finding it to be a fact, pass a resolution declaring that the project sought
to be accomplished by the expenditure can be performed more economically by purchasing goods
and services on the open market. If no bids are received, the governing board may make the expen-
diture without further competitive bidding procedures.

(xii) If the governing board of any political subdivision chooses to award a competitively
bid contract involving the procurement of public works construction to a bidder other than the ap-
parent low bidder, the political subdivision shall declare its reason or reasons on the record and shall
communicate such reason or reasons in writing to all persons who have submitted a competing bid.

(xiii) If any participating bidder objects to such award, such bidder shall respond in writing
to the notice from the political subdivision within seven (7) calendar days of the date of transmittal
of the notice, setting forth in such response the express reason or reasons that the award decision of
the governing board is in error. Thereafter, staying performance of any procurement until after ad-
dressing the contentions raised by the objecting bidder, the governing board shall review its deci-
sion and determine whether to affirm its prior award, modify the award, or choose to re-bid, setting
forth its reason or reasons therefor. After completion of the review process, the political subdivision
may proceed as it deems to be in the public interest.

HISTORY: I.C., § 67-2805, as added by 2005, ch. 213, § 37, p. 637; am. 2005, ch. 295, § 2,
p. 935.

NOTES:
COMPILER'S NOTES. Section 2 of S.L. 2005, ch. 295 amended this section as it was
enacted by S.L. 2005, ch. 213, § 7.
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CONSIDERATION.

Where improvements constituted the consideration for a lease, the fact that those improve-
ments might not have been constructed in accordance with statutory requirements did not
destroy the consideration for the lease. Hansen v. Kootenai County Bd. of Comm'rs, 93
Idaho 655, 471 P.2d 42 (1970).

IMPROVEMENTS AS CONSIDERATION.

Since the construction of the improvements was contracted and paid for by a private
corporation, there was no expenditure of county funds even though the improvements were
the consideration for the lease and were in lieu of rent, and the fact that the improvements
might not have been constructed in accordance with statutory requirements did not destroy
the consideration for the lease. Hansen v. Kootenai County Bd. of Comm'rs, 93 Idaho 655,
471 P.2d 42 (1970).

IN GENERAL.

Where there was no evidence that 8§88 31-1001 and 31-4003 [now repealed] had been
complied with in letting of contract by county to builder for construction of race track
facilities with lease back provisions, the cause will be remanded for a specific determination
thereof. Swensen v. Buildings, Inc., 93 Idaho 466, 463 P.2d 932 (1970).

PERSONAL SERVICES.

The term "personal services," as contained in this section, encompasses at a minimum those
services which require some special skill or technical learning; it is irrelevant whether the
contract would be performed by more than one person, or that there are others capable of
doing the work. Coeur d'Alene Lakeshore Owners & Taxpayers, Inc. v. Kootenai County,
104 Idaho 590, 661 P.2d 756 (1983).

A contract providing for the appraisal of real property involves such "personal services" as
require special skill or technical learning and is exempt from public bidding requirements;
accordingly, contracts, between county and independent appraiser for revaluation of real
property were not void even though not granted through public bidding. Coeur d'Alene
Lakeshore Owners & Taxpayers, Inc. v. Kootenai County, 104 Idaho 590, 661 P.2d 756
(1983).

TITLE 67. STATE GOVERNMENT AND STATE AFFAIRS
CHAPTER 57. DEPARTMENT OF ADMINISTRATION

8 67-5711C. Construction of public projects -- Competitive sealed bidding

(1) All construction contracts for public works shall be awarded to the lowest responsible
and responsive bidder after receipt of competitive sealed bidding except as otherwise provided in
sections 67-5711B, 67-5711D and 67-5713, Idaho Code.

(2) An invitation for bids shall be issued and shall include a project description and all con-
tractual terms and conditions applicable to the public works.



(3) Adequate public notice of the invitation for bids shall be given at least fourteen (14) days
prior to the date set forth therein for the opening of bids. Such notice shall include publication at
least fourteen (14) days prior to bid opening in a newspaper of general circulation in the area where
the work is located.

(4) When prequalification is deemed in the best interest of the state, competitive bidding
procedures shall be open only to licensed public works contractors that meet preliminary supple-
mental qualifications. The solicitation for bids in a prequalified bidder public works project shall
consist of two (2) stages, an initial stage for identifying prequalified contractors, either prime or
specialty contractors, followed by a stage during which bid prices will be accepted only from pre-
qualified contractors. Notice of the prequalification stage shall be given in the same manner that
notice of open competitive bidding is provided. Prequalification standards must be premised upon
demonstrated technical competence, experience constructing similar facilities, prior experience with
the state, available nonfinancial resources, equipment and personnel as they relate to the subject
project, and overall performance history based upon a contractor's entire body of work. Any request
for qualifications must include the standards for evaluating the qualifications of prospective bidders.
Licensed contractors desiring to be prequalified to bid on a project must submit a written response
to a request for qualifications. After a review of qualification submittals, licensed contractors that
meet the prequalification standards shall be notified. Thereafter, bids may be solicited from contrac-
tors that meet the prequalification standards. The department may promulgate rules or develop pro-
cedures to implement the prequalification process.

(5) Bids shall be opened publicly at the time and place designated in the invitation for bids.
The amount of each bid and such other relevant information as may be specified by rules, together
with the name of each bidder, shall be entered on a record and the record shall be open to public in-
spection. After the time of the award all bids and bid documents shall be open to public inspection
in accordance with the provisions of sections 9-337 through 9-347 and 67-5725, Idaho Code.

(6) With respect to a project having a written cost estimate of greater than twenty-five thou-
sand dollars ($ 25,000) but less than the public works limit established in section 67-5711, ldaho
Code, the agency, if it does not perform the work with existing physical plant staff, must award a
written contract to the lowest responsible and responsive bidder after soliciting at least three (3)
documented informal bids from contractors licensed in Idaho to perform public works contracts, if
reasonably available. Adequate public notice of the invitation for informal bids shall be given at
least seven (7) days prior to the date set forth therein for the receipt of the informal bids. Such no-
tice may include publication at least seven (7) days prior to bid opening in a newspaper of general
circulation in the area where the work is located; or the agency may advertise the invitation for bids
in appropriate trade journals, and otherwise notify persons believed to be interested in the award of
a contract. Informal bids must be submitted by the contractor in writing in response to a prepared
written document describing the project's scope of work in sufficient detail so as to enable a con-
tractor familiar with such work to prepare a responsible bid. Nothing herein exempts an agency
from the responsibility of utilizing formal plans and specifications if the work involves the public
health or safety as described in chapters 3 and 12, title 54, Idaho Code. The agency must document
receipt of the informal bids in the project file.

(7) Any personal property including goods, parts, supplies and equipment which is to be
supplied or provided by a state agency for use in any public work, project, or preventive mainte-
nance programs, whether the public work, project, or preventive maintenance program is con-



structed, undertaken or performed by agency in-house personnel, or by delegation pursuant to sec-
tion 67-5710A, lIdaho Code, or otherwise provided or supplied by the agency to a contractor, the
personal property, goods, parts, supplies or equipment supplied or provided by the agency must be
purchased or procured by the agency through the division of purchasing in accordance with the
Idaho Code.

HISTORY: I.C., 8 67-5711C, as added by 1991, ch. 164, § 2, p. 393; am. 1992, ch. 136, § 1,
p. 424; am. 2001, ch. 213, § 2, p. 839; am. 2005, ch. 213, § 40, p. 637.

NOTES:
EFFECTIVE DATES. Section 2 of S.L. 1992, ch. 136 declared an emergency. Approved
April 2, 1992.

LOW RESPONSIBLE BIDDER.

Bid documents as a whole showed that the determination of which bidder constituted the low
responsible bidder would take into account the total price of the number of classroom units
that the state determine it could purchase; the bid documents violated neither § 67-2309 nor
8§ 67-5711C. SE/Z Constr., L.L.C. v. Idaho State Univ., 140 Idaho 8, 89 P.3d 848 (2004).



